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RELEASE AND DISCHARGE OF POWERS. 


HE extinction of a power is generally effected or attempted 

by a release of the power to a person who has an interest 

in the property over which the power exists; as when a life tenant 

having a general power of appointment by deed or will releases the: 
power to the remainderman. 

But a power may also be extinguished by the donee of the power: 
dealing with the property over which the power exists in a way 
which estops him to exercise the power, as when A, having an estate: 
in fee simple and also a power appendant, conveys the land to a. 
purchaser. Here, although A does not purport to release the- 
power, he can no longer exercise it; the power is extinguished. 

Although the form of such an extinguishment of a power is. 
different from that of a release, it amounts to the same thing; in 
substance it is a release of the power to the person to whom the: 
land is conveyed, and hence such extinguishments and releases can. 
be considered together. 

The first distinction in powers rests on the nature of. the instru-- 
ment by which the power is exercisable. It may be exercisable by 
either deed or will, or by will alone. A power may be made exer- 
cisable by deed and not by will, but the law as to releases is the 
same in the case of powers of this description as it is in that of 
powers exercisable by either deed or will. For the essential differ- 
ence is whether the power can be exercised at once, or only on the 
death of the donee. . 

Again, powers are either general or special. Under a general 
power an appointment can be made to any one, including the ap- 
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pointing donee. Under a special power an appointment can be 
made only to certain persons or objects, or to certain classes of 
persons or objects other than the donee. Special powers are some- 
times called limited powers. 

Finally, the relation between the donee and the property over 
which he has the power of appointment may be one of four kinds: 
First. The donee may have an interest in the property from which 
the exercise of the power will derogate, as when the donee of the 
power owns the property in fee. This is called a power appendant. 
Second. The donee may have an interest in the property, but the 
exercise of the power will not derogate from such interest, as when 
A has a life estate, with power to appoint by will. This is called a 
power in gross or collateral. Third. The donee has no interest in 
the property, but has himself created the power, as when a man 
conveying land in fee reserves to himself a power of appointment. 
This is also called a power in gross or collateral; to distinguish it 
from the power of the second kind, it will be called here a reserved 
power in gross. Fourth. The donee has no interest in the property 
and did not create the power. The power in this case is said to be 
simply collateral. 


This somewhat clumsy nomenclature is derived from an opinion 
of Hale, C. B., in Edwards »v. Sleater.? 


These classes of cases will be considered in the following order. 


I Powers APPENDANT 

II Powers Srmpty COLLATERAL 
III RESERVED PoWERS IN GROSS 
IV Powers In Gross 


and under each of these heads will come — 


(A) General powers exercisable by either deed or will; 
(B) Special powers exercisable by either deed or will; 
(C) General powers exercisable by will oly; 
(D) Special powers exercisable by will only. 


In all, sixteen classes of powers. 





1 Hardr. 410, 415, 416. 





RELEASE AND DISCHARGE OF POWERS. 


I. 


Powers APPENDANT. 


~ An estate in fee and a power appendant may subsist in the same 
person. 

Thus, A may convey land to such uses as he shall appoint, and 
until appointment to himself in fee; or he may simply convey to 
such uses as he may appoint, in which case he will have a resulting 
use in fee. 

Whatever doubt may have at any time existed, the strong opinion 
of Lord Eldon, C., in Mandrell v. Mandrell,? has settled that the 
fee and a power may coéxist in the same person.® 

In Cross v. Hudson‘ an estate was conveyed to A for life, with 
remainders over, and an ultimate remainder to the survivor of 
himself and his wife in fee; and A had a power to appoint. His 
wife died in his lifetime, and all the intervening remainders be- 
came incapable of taking effect, so A was seised in fee. He ap- 
pointed by will. Lord Thurlow, C., thought that the power was 
merged in the fee. But the true ground of the decision was not 
that there was a merger or extinction of the power, but that it was 
intended that the power should continue only during the existence 
of the intermediate estates and should cease when the ultimate 
remainder vested. It was a question of construction based on 
intention.® 

If a power is appendant, a conveyance of the interest to which 
the power is appendant extinguishes the power. The donee of the 
power cannot derogate from his own grant.® 

But if one having an estate in fee, and also a power appendant, 
makes a conveyance which is conditional, like a mortgage, or 
which passes only a partial interest, like a lease, although he can- 
not, by exercising the power, derogate from the title of the mort- 





2 10 Ves. 246, 256, 257 (1804). 

8 See Glass v. Richardson, 9 Hare 698, 702; Sugden, Powers, 8 ed., 93 e¢ seg.; Far- 
well, Powers, 2 ed., 38; Leake, Land Law, 381. 

4 3 Bro. C. C. 30. 

5 See Wolley v. Jenkins, 23 Beav. 53 (1856); Sugden, Powers, 8 ed., 99, 859; 
Leake, Land Law, 382; Gray, Rule against Perpetuities, § 497. 

6 Leake, Land Law, 383. 
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gagee or the lessee, he can still exercise the power, subject to that 
title.” 

Sometimes a power is in part appendant, and in part in gross, 
as when a tenant for life has a power to lease or to sell. Here a 
conveyance by him of his life estate will prevent him from exercis- 
ing the power as against the grantee of the life estate, but he can 
still exercise it against the remaindermen.® 

Lord St. Leonards has some observations adverse to the right 
of a tenant for life to exercise powers of leasing or of sale and ex- 
change after parting with his estate for life.’ But the court, in 
Alexander v. Mills,’ says: 


“The only thing really pressed upon us against these decisions is that 
Lord St. Leonards, in successive editiong of his work on Powers, has 
treated each case as limited to the circumstances of that case, and has 
declined to recognize them as establishing the broad principle that, as 
long as nothing is done in derogation of the alienee’s estate, the alienation 
has no operation on the power. We cannot set this limitation on the 
part of this eminent author against the judicial decisions themselves.” 


A man’s right over his property cannot be interfered with by 
giving him a power, and if he cannot dispose of his property his 
rights over it are interfered with. Therefore, it is immaterial 
whether a power appendant is to be exercised by deed or will, or 
by will only, or whether it is a general or a special power.” 

In Cunninghame v. Thurlow” A had an exclusive power to ap- 
point, by deed or will, personal property in which he had a life in- 
terest to his children. The gift in default of appointment was to 
the children. One of the children died, having appointed A executor, 
and bequeathed to him his personal property. The share of the 
child in the property, in default of appointment, was thus vested 
in A, and the power, as to this share, became appendant. A ap- 
pointed four-fifths of the fund, and released his power over the 
part not appointed. He then applied to have his share of the 
non-appointed part paid over to him. Shadwell, V.C., although 





7 Alexander v. Mills, L. R. 6 Ch. 124; Hardaker ». Moorhouse, 26 Ch. D. 471; 
Farwell, Powers, 2 ed., 30; Leake, Land Law, 384. 

8 Jones v. Winwood, 4 M. & W., 653. 

® Sugden, Powers, 8 ed., 66 et seq. 

10 L. R. 6 Ch. 135. 

1 Hurst v. Hurst, 16 Beav. 372; Piers v. Tuite, 1 Dr. & Walsh 279. 

2% x Russ. & M. 436, note (1832). 
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he thought the power was extinguished, declined “‘to give effect 
to the release, so far as it operated to vest a share of the fund in 
the father.” 

But in Smith v. Houblon,” where a life tenant had an exclusive 
power to appoint to his children, with a gift over in default of ap- 
pointment to the children, one of the children died, the father 
mortgaged the share which he took as administrator of the child, 
and released his power of appointment to the mortgagees. Sir 
John Romilly, M. R., held that the power was released as to this 
share. And in Jn re Radcliffe, the Court of Appeal approved 
Smith v. Houblon, and declined to follow Cunninghame v. 
Thurlow.” 

Does the bankruptcy of the donee extinguish a power append- 
ant? The answer must depend largely upon the words of the par- 
ticular Bankrupt Act. 

As a general question, apart from special provisions, it may be 
said that the assignee steps into the shoes of the bankrupt, and 
that a conveyance by the assignee must have the same effect as a 
conveyance by the bankrupt; and it is held in England that an 
assignment in bankruptcy extinguishes a power appendant.% 

But as an open question this may well be doubted. When a 
man, having the fee and a power appendant, conveys the fee, the 
reason why the power is extinguished is, that he is estopped to 
derogate from his grant; but if the transfer of the property is in 
invitum, there would seem to be no estoppel; and it has accord- 
ingly been held that if A-is tenant in fee, and has also a power ap- 
pendant, judgment and execution on the land will not extinguish 
the power."® 





3 26 Beav. 482 (1859). 

4 [1892] 1 Ch. (C. A.) 227; and see Im re Selot’s Trust, [1902] 1 Ch. 488, 493. 
But cf. In re Little, 40 Ch. D. 418. 

% Doe v. Britain, 2 B. & Ald. 93; Hole v. Escott, 2 Keen 444; s.c. 4 Myl. & Cr. 
187. 

16 Doe v. Jones, ro B. & C. 459; Eaton v. Sanxter, 6 Sim. 517; Skeeles v. Shearly, 
8 Sim. 153; 3 Myl. & Cr. 112; Leggett ». Doremus, 25 N. J. Eq. 122. See The Queen 
v. Ellis, 19 L. J. Ex. 77. 
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II. 
Powers SIMPLY COLLATERAL. 


Such powers, if special, cannot be released.” This has been held 
semper, ubique et ab omnibus. 

Powers simply collateral, if general, that is, which are exer- 
cisable in favor of the donee, if exercisable by deed or will, can be 
released. In fact a release by the donee is equivalent to an ap- 
pointment by him. 

Suppose we have now a power simply collateral, which is general, 
but which can be exercised by will only. In this case the decision 
must be the same as in the case of general powers in gross. General 
powers in gross exercisable by deed or will can be released; if they 
cannot be released when testamentary, this must be solely on 
account of their testamentary character, and whether such testa- 
mentary character does or does not affect them is the same ques- 
tion in the case of powers simply collateral as arises in the case of 
powers in gross, and will be considered with the latter. 

At the present time, in England, by statute,!* ““A person to 
whom any power, whether coupled with an interest or not, is given 
may, by deed, release or contract not to exercise the power.” 


III. 
RESERVED POWERS IN GROSS. 


We have seen that under the general head of powers in gross 
are classed not only powers where the donee has an interest in 
the land over which the power exists, but also powers where the 
donee has created the power upon conveyance of the fee, and 
propositions about the releasability of powers in gross are ex- 
pressed in general terms applicable to both kinds. Almost all 
the instances of the release of powers in gross discussed in the 
books are where the donee of the power has an interest in the land, 
and I know no sufficient reason why the law as to the releasability 





17 Sugden, Powers, 8 ed., 49. 
18 St. 44 & 45 Vict. (1881), c. 41, § 52. 
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of a reserved power in gross should differ from that of a power in 
gross where the donee has an interest in the land. I pass there- 
fore to the consideration of the latter class. 







IV. 


POWERS IN GROSS. 







General powers in gross exercisable by either deed or will can 
be released. In fact a release of such a power is equivalent to an 
appointment. 

There remain two questions: 

Can special powers be released? 

Can testamentary powers be released? 

The case of a special testamentary power in gross presents both 
questions. 











(A) Can special powers in gross be released? 






A common case of a special power of appointment in gross is 
when.a tenant for life has an exclusive power of appointment by 
either deed or will to his children, and the gift in default of ap- 
pointment is to the children in fee. Here the tenant in life can 
release to the children, for such a release is, in effect, an appoint- 
ment to them.” 

The difficult case arises when those who take the property in 
default of appointment are different from those to whom the ap- 
pointment can be made. As, for instance, when A, tenant for 
life, has a power to appoint to his children, but the gift in default 
of appointment is to B, and A releases his power to B. 

As I have said, it is universally agreed that a special power 
simply collateral cannot be released by the donee. 

Why should not the law be the same with a power in gross? 

Let us take two typical cases. (1) To A for life, on his death as 
he shall by deed or will appoint to his children or grandchildren, and, 
in default of appointment to his children. Here A has a power in 

gross. (2) To A for life, on his death as B shall appoint by deed or 




























19 This was the case in Smith v. Plummer, 17 L. J. Ch. 145; Walford v. Gray, 11 
Jur. N. s. 106, 473; and Foakes v. Jackson, [1900] 1 Ch. 807. 
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will to A’s children or grandchildren, and in default of appoint- 
ment to the children of A. Here B has a power simply collateral. 
In both cases there is a life estate and a remainder. In neither 
case does the exercise of the power affect the life estate. In both 
cases its exercise derogates from the remainder in precisely the 
same way. The only difference is that in the first case A has, and 
in the second case B has not, any interest in the property over 
which the power exists, but as the exercise of the power cannot 
affect A’s interest it would seem that this circumstance is imma- 
terial, and that special powers in gross, like special powers simply 
collateral, should be non-releasable. 

And that there is no reason for distinguishing them is indicated 
by the English statute above cited, which makes all powers re- 
leasable without regard to whether they are in gross or simply 
collateral. 

But although this seems pretty obvious, the course of decision 
in England has not been in accordance with it, and donees of 
special powers, even of testamentary powers, have been allowed 
to release them. 

How did this come about? 

It arose out of the law as to tortious conveyances. Whether a 
special power in gross was extinguished by a tortious conveyance 
such as a feofiment or a fine was a matter much disputed in the 
profession, but that it could be so extinguished by a fine was settled 
by the careful dicta of Vice-Chancellor Leach in West v. Berney,” 
followed by his decision in Smith v. Death.” and his decision as 
Master of the Rolls in Bickley v, Guest.” 

It has been suggested that a power in gross was extinguished, 
at common law, by a tortious conveyance, because a new estate 
was created by the tortious conveyance; the old estate was di- 
vested; the seisin out of which the estates of the appointees were 
to be fed was destroyed, and therefore the power became extinct. 
But an objection to this explanation is that the estates of the ap- 
pointees taking under powers simply collateral must also be fed 
out of the original seisin, and yet such powers are not extinguished 
by a tortious conveyance. 

The better reason seems to be that given by Vice-Chancellor 





20 y Russ. & M. 431 (1819). 21 5 Mad. 371 (1820). 
2 1 Russ. & M. 440 (1831). - 




















RELEASE AND DISCHARGE OF POWERS. 519 


Leach in Smith v. Death. He says that the grantee or devisee 
for life “could deal with the estate in respect of his freehold in- 
terest; and his dealing with the estate, so as to create estates 
inconsistent with the exercise of his power, must extinguish his 
power, upon the general principle that a person is not permitted 
to derogate from his own grant.” That is, the tenant for life, by 
virtue of his freehold interest, had the legal right to create an 
estate in fee, which was good until and unless it was defeated by 
the remainderman, and this estate was inconsistent with the ex- 
ercise of the power, which therefore became extinct, just as a 
power appendant was extinguished by a conveyance of the fee. 
But the donee of a power simply collateral, having no freehold 
interest, could not grant an estate. Therefore the donee of a 
power in gross could extinguish it by a fine, while the donee of 
a power simply collateral could not. 

But in 1823 the case of Horner v. Swann * came before Sir Thomas 
Plumer, M.R. Here there was a devise in trust for the testator’s 
widow for life, should she so long continue his widow, with a power 
of appointment by will to such or all of his children and their 
issue as she might choose. The gift in default of appointment was 
in trust for all the testator’s children in fee, share and share alike, 
but if a child died under twenty-one, without leaving issue, then, 
as to the share of such child, for the survivors or survivor. The 
wife and children contracted to sell the land, and on a bill by 
them for specific performance, the purchaser submitted that a 
good title could not be made, by reason of the widow’s power to 
appoint to the issue of the children. The court decreed specific 
performance. 

The joining of the wife in the conveyance was really an appoint- 
ment to the children, who were among the objects of the exclusive 
power; even if in form a release, it had the effect of an appoint- 
ment to them of the shares given them in default of appointment. 

The real objection to the decision was that, whether the widow’s 
action was considered as an appointment or a release, it was an 
attempt to do inter vivos what could be done only by will. This 
objection will be considered later. 

The opinion in Horner v. Swann is very unsatisfactory. It is 





% 5 Mad. 371, 374. “4 T. & R. 430. 
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two and a half lines long: ‘the Vice-Chancellor has given a solemn 
opinion upon the point, and his decision has been acquiesced in. 
I shall therefore follow it.”” But the solemn opinion of the Vice- 
Chancellor was that a special power in gross was extinguished 
by a fine, not that it was extinguished by a release. And the rea- 
son for the donee’s fine extinguishing a power did not apply to a 
release. 

But Horner v. Swann seems to have been accepted by the Eng- 
lish judges and text-writers as establishing a general doctrine that 
a special power in gross can be released by the donee.” But this 
has not been done without protest. Lord Redesdale, in the House 
of Lords, before the decision of West v. Berney, had asked “How 
can a man having a power for the benefit of children destroy it?” * 
Sir R. T. Kindersley, V. C., in Coffin v. Cooper,”’ said: 


“Tn the absence of authority I should have decided this case with 
reference to certain broad principles, the soundness of which cannot 
(I think) be disputed. One is that a power to appoint among children 
is a power in the nature of a trust, created and intended to be exercised 
with a view to the benefit of the objects of the power as a class and as 
individuals. . . . Another general principle appears to me to be that 
where a donee of a power is shown to have exercised it with the view of 
benefiting some person not an object of the power, and, a fortiori with 
a view to his own benefit, even in the absence of any actual bargain, 
the appointment cannot be supported, as being in violation of the prin- 
ciple that nothing shall be regarded but the benefit of the objects of the 
power. These appear to me to be sound general principles, and if I 
were not concluded by authority, I should have decided the case in ac- 
cordance with them. But these principles have been broken in upon 
little by little, until they seem to have been in a great degree set aside”’; 


and the Vice-Chancellor felt himself bound to decide against 
his own opinion. , 

And in Palmer v. Locke*® Sir George Jessell, M. R., says of 
Coffin v. Cooper, that it 


“lays down what appears to me the true principle which should govern 
Courts of Equity in cases of this kind so clearly and forcibly that I 





* Cunninghame v. Thurlow, 1 Russ. & M. 436, note; Sugden, Powers, 8 ed., 88 et 
seq.; Farwell, Powers, 2 ed., 15 et seq. 

% Jesson v. Wright, 2 Bligh 1, 15 (1820). 

7 2 Dr. & Sm. 365, 373 et seg. (1865). % 15 Ch. D. 294 (1880). 
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think I should only diminish instead of adding to the weight of that 
judgment by any observations of my own. But in that case, even in 
the then state of the authorities, the Vice-Chancellor thought he was 
compelled to decide against his own opinion of what the true principle 
was,” 


and the Master of the Rolls proceeded to follow the Vice- 
Chancellor. 
So Farwell, J., in Im re Ross said: *° 


“Tt has been held by a series of decisions — although originally, as 
Kindersley, V.C., points out in Coffin v. Cooper, somewhat contrary 
to principle — that the donee of a limited power of appointment may 
release it.” 


And, often, where courts have sustained the validity of the re- 
lease of powers in gross, they have done so on the ground that the 
rule had been long established, and not on the ground that it em- 
bodied a sound principle. 

And a case which shows the attitude of the courts towards this 
rule as to release of special powers in gross is Jn re Little.*® The 
English Conveyancing and Law of Property Act,*! gives the court 
a discretionary power to dispense with a clause restraining an- 
ticipation attached to the life estate of a married woman. A fund 
was settled on a married woman for life with a clause against an- 
ticipation. She had an exclusive power to appoint by deed or will 
to her children or their issue born in her lifetime. She -agreed 
with one of her sons that his share in part of the fund should be 
applied for her benefit. With a view to this she released her power 
and applied to the court to have the son’s share, together with her 
life interest therein, applied according to the agreement. Kay, J., 
refused to exercise his power to dispense with the restraint on an- 
ticipation, and this was sustained by the Court of Appeal. 

The only passage which has been observed in the English re- 
ports as showing that the rule as to the release of special powers 
in gross can be supported on any other ground than that of au- 
thority is contained in some remarks of Chitty, J., in Jn re Somes,** 
where, after deciding that the authorities had held that such a 
release was valid, he goes on thus: 





29 [1904] 2 Ch. 348, 352. 80 40 Ch. D. 418 (1889). 
31 44 & 45 Vict. (1881) § 30. % [1896] 1 Ch. 250, 255. 
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“Tf it be necessary to base my decision upon broader grounds, I may 
say that it appears to me that there is a fallacy in applying to a release 
of a power of this kind the doctrine applicable to the fraudulent exer- 
cise of such a power. There is no duty imposed on the donee of a limited 
power to make an appointment; there is no fiduciary relationship be- 
tween him and the objects of the power beyond this, that if he does 
exercise the power of appointment, he must exercise it honestly for the 
benefit of an object or the objects of the power, and not corruptly for 
his own personal benefit; but I cannot see any ground for applying 
that doctrine to the case of a release of a power; the donee of the power 
may, or he may not, be acting in his own interest, but he-is at liberty, 
in my opinion, to say that he will never make any appointment under 
the power, and to execute a release of it.” 


But what is the object in creating a power, especially an exclu- 
sive power, to appoint among children or issue, and making.a gift 
in default of appointment, instead of making a gift, without any 
power of appointment? It is because the creator of the power 
deems it important that there should exist a power to make the 
shares unequal or to give to issue other than children, as the cir- 
cumstances of the family from time to time may demand. This 
is the very purpose and raison d’étre of the power, and though the 
power be not strictly a trust, this power of unequal appointment, 
or of appointment to issue instead of children, is something of 
which he did not intend that the donee of the power should divest 
himself. The matter is well put by Kay, J., in In re Little: * 


“But just consider what this power really means. The power to 
distribute the fund among the children of the tenant for life is a power 
which contemplates that the circumstances of the family may so alter, 
that it may be of the highest possible importance to give a larger share 
to one child than to another. It is a power essentially, in that respect, 
in the nature of a trust. For instance, it is possible that one child may 
come into property which may make him independent, while the other 
children may have nothing to depend upon but this fund. Then it 
would be an obvious use of a power like this to give a larger share to the, 
children who had no other means. Or, again, on the occasion of a mar- 
riage or of the advancement of a child, it might become essential to 
give an immediate share or a larger share to that child. All these are 
purposes which the donor of such a power as this must be considered to 
have had in his mind when he created the power.” 





8 40 Ch. D. 418, 422. 
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The true doctrine, therefore, as to special powers in gross, ex- 
ercisable by either deed or will, it is submitted, is this: 

If the person to whom an exclusive power is released is an object 
of the power the release is good, because it is in truth an appoint- 
ment; but just as an appointment made to benefit the donee is a 
fraud on the power, so a release to an object of the power made 
to benefit the donee is a fraud on the power.* 

If the person to whom the power is released is not an object of 
the power, as when a life tenant has a power to appoint to his 
children, but the gift in default of appointment is to B, and a 
release is made to B, then in a jurisdiction which is not bound by . 
English statute or precedent, such release should be considered 
invalid. 

To pass to powers in gross which can be executed only by will: 


(B) Can testamentary powers in gross be released? 


It is perfectly settled that a power to appoint by will cannot be 
exercised by deed, and that the exercise of a testamentary power 
by deed will not be aided in equity as a defective execution of the 
power.” 

It would seem to be pretty clear on principle, that if a donee’s 
power to appoint by will is to remain ambulatory, he cannot 
debar himself from changing his mind not to exercise it; but in 
1822, Sir Thomas Plumer, M. R., held that a life tenant, with a 
general power to appoint by will, could release the power, in Barton 
v. Briscoe; * and in the next year he made the like decision where 
the power was special, in Horner v. Swann; *’ and the same decision 
was made in the case of Im re Chambers; ** and, under a general 
power, in Page v. Soper; *® and in Davies v. Huguenin,® A, tenant 
for life, who had an exclusive special power to appoint by will to 
his children, with a gift over, in default of appointment, to the 
children, covenanted, on the marriage of his daughter, that he 
would not so exercise the power as to diminish her share. Wood, 





* Thomson’s Executors ». Norris, 20 N. J. Eq. 489 (1869). 

% Reid v. Shergold, 10 Ves. 370, 380; Sugden, Powers, 8 ed., 560; Farwell, Powers, 
2 ed., 332. % Jac. 603, 607. 

7 T. & R. 430. 88 31 Ir. Eq. 518 (1847). 

% 11 Hare, 321 (1853). # 2 Hem. & M. 730 (1863). 
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V.C., held, that the power was released pro tanto. He said: “It 
is almost too clear for argument (though the point was raised) 
that the covenant by the father operated pro tanto as a release of 
his power.” 

In Coffin v. Cooper,“’ A, having the life interest in a trust fund 
of personalty, had a power to appoint by will to her children, and 
there was a gift in default of appointment to the children. A 
covenanted to appoint a certain share to a son, and she appointed 
accordingly. It was contended that this was a fraud on the power 
as an attempt to exercise by deed a power which the creator of the 
power intended should be exercised by will only. Kindersley, V. C., 
felt himself bound by the authorities to hold that the appointment 
was good, but he thought the decision was against “‘certain broad 
principles.” This was a case of an appointment, but that the 
learned Vice-Chancellor thought that the same principles applied 
to a release is shown by the words here printed in italics in his 
opinion, which is given in full in a note. 





41 2 Dr. & Sm. 365 (1865). 

4 “Whatever opinion I might entertain with respect to this case, if it were not 
affected by authorities, I do not think I should be justified in the face of the au- 
thorities which have been cited, in coming to the conclusion that this appoint- 
ment is invalid, and I must therefore look at the case having reference to those 
authorities. 

“In this case power is given to Mrs. Comfort to appoint a fund among her children 
in such shares as she should by will appoint, and in default of appointment among 
those children equally on their attaining twenty-one, or marriage. Of course, if she 
appointed by will, she could only appoint among those who survived her, but if she 
did not appoint, then under the terms of the settlement not only those who survived 
her, but also those who died in her lifetime, having attained twenty-one or married, 
would participate. The power is to appoint by will only. 

“In the absence of authority, I should have decided this case with reference to cer- 
tain broad principles, the soundness of which cannot (I think) be disputed. One is, 
that a power to appoint among children is a, power in the nature of a trust, created 
and intended to be exercised with a view to the benefit of the objects of the power, as 
a class, and as individuals. 

“The donor abstained from himself fixing irrevocably the shares in which the chil- 
dren should take, and gave the donee power to appoint other than equal shares, be- 
cause he considered that circumstances might thereafter arise to render it desirable 
and expedient that they should take different shares; as, for instance, one child might 
subsequently become very wealthy and another very poor; one child might become 
bankrupt or insolvent, so that anything given to him would not go to his benefit, but 
only to that of his creditors. The end and purpose of the power is the benefit of the 
children; and it appears to me to be a principle that the donee in the exercise of the 
power should have that object alone in view. Of course, I do not exclude the con- 




















wed RELEASE AND DISCHARGE OF POWERS. 525 


In Thacker v. Key ® there is an important dictum of James, V. C. 
Here there had been a covenant by the donee of a testamentary 





sideration that the donor may also have intended to keep the children under the 
parents’ control, where a parent is the donee of the power. 

“ Another general principle is this, that where a donor gives the power to appoint 
among children by will only, the power cannot be exercised by deed; and I should 
have thought that it would have followed as a corollary from that proposition that 
the donee of the power could have no right at his own will and pleasure to turn it 
into a power to appoint by deed. The donor intimating the power to be exercised by 
will only, does it designedly; his object being that, as the circumstances of the chil- 
dren respectively may from time to time change, and as he wishes the power to be ex- 
ercised with a-view to those altered circumstances, an irrevocable exercise of the 
power may be suspended as long as possible, till the time arrives when the fund is to 
come into the possession of the donees. And I think that anything which militates 
against that principle is contrary to the object and intention of the donor. If he had 
intended that the power was to be exercised by a deed inter vivos he might have given 
the power accordingly. By making it exercisable by will only, he has clearly signified 
his intention that it should only be exercised in that way. 

“ Another general principle appears to me to be that where a donee of a power is 
shewn to have exercised it with a view of benefiting some person not an object of the 
power, and a fortiori with a view of his own benefit, even in the absence of any actual 
bargain, the appointment cannot be supported, as being in violation of the principle 
that nothing shall be regarded but the benefit of the objects of the power. 

“These appear to me to be sound general principles, and if I were not concluded by 
authority, I should have decided the case in accordance with them. But these prin- 
ciples have been broken in upon little by little, until they seem to have been in a 
great degree set aside. 

“ First, it was decided that the donee of such a power may release it; in other words, 
may bind himself not to exercise the power at all, so that any subsequent exercise of the 
power will be void, whatever circumstances may arise, to make it desirable, with a view to 
the benefit of the children, that the power should be exercised. It is quite clear that a release 
of the power is in effect fixing the shares which the objects of the power are to take. It 
was next decided that the donee of a power to appoint by will among children may covenant 
that one of the children shall not have less than a certain amount. It seems to follow from 
this that the donee may covenant that the child shall have a certain share. The effect of 
these decisions is, to trench upon the principle that the discretion of a donee of a power to 
appoint among children by will, shall remain unfettered, and capable of being exercised 
as long as he lives. But not only has it been decided that an appointment made in pur- 
suance of such a covenant is valid, but it has been held that such a covenant so entirely 
precludes any testamentary appointment inconsistent with it, that the covenantee may 
compel the other appointees to make it good out of the shares which the donee of the power 
has appointed to them by will, Davies v. Huguenin, 1 Hem. & M. 730. I do not presume 
to say that that is a wrong decision; indeed, it seems to me, that it is the legitimate result 
of the first innovation. But its effect is literally this, that the donee of a power to appoint 
among children by will only, can by deed fix the shares which the children shall take; in 
other words, he may convert a power to appoint by will only into a power to appoint by 
deed. I confess these decisions strike me as being a violation of general principles. But 


® L. R. 8 Eq. 408 (1869). 
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special power in gross to appoint a part of the fund to one of the 
objects of the power. The case was decided on another ground, 
but the learned Vice-Chancellor said: 


“Now, if it had been necessary to determine that point, I think I 
should have had very little difficulty in holding such a covenant to be 
illegal and void. The testator is the donee of a testamentary power, 
which was to be exercised by him as a trustee. It was a fiduciary power 
in him to be exercised by his will, and by his will only; so that, up to 





I cannot, in the face of them, decide that the appointment in the present case is bad 
by reason of the covenant which had been entered into by Mrs. Comfort, there being 
no corrupt motive which induced her to enter into it. The object was, to benefit the 
son by giving security for goods to be supplied to him, and for this purpose the power 
of appointment over the trust fund was called in aid. There was no mala fides in the 
transaction, all was done fairly and openly; there was no intention that the mother 
should derive any benefit from the transaction; on the contrary, she was undertaking 
some sort of burden, by giving the covenant. 

“ There is another point for consideration. Mrs. Comfort had, by entering into the 
covenant, placed herself in a situation that it would be for her advantage, that is, for 
the benefit of her estate after her death, that she should exercise the power in ac- 
cordance with the covenant, for, if she did not, her executors might be liable to an 
action for breach of the covenant, whereas, if she exercised it in pursuance of the 
covenant, she would thereby relieve her estate from liability under the covenant. 
And with that view she directs by her will that her son, in whose favor she makes the 
appointment, shall, as soon as possible after her decease, pay to Messrs. Clagett & 
Brachi, the same sums which by the two deeds of 1857 and 1859 she had covenanted 
to appoint to the son, which direction it is contended was in effect a condition an- 
nexed to the appointment, and a condition for her own benefit. And on that ground 
it is contended that the appointment is invalid. 

“T should have been disposed to think, on abstract principle, that there was much 
weight in this objection. But I consider that the decisions to which I have referred 
are an answer to it. When once it is decided that the donee of such a power may enter 
into such a covenant, that goes a long way towards the conclusion that the validity 
of the appointment is not affected by the fact that the donee has thereby a direct 
personal interest in making the appointment; and the direction to the son to make 
the payment to Messrs. Clagett & Brachi, even if it be regarded as a condition annexed 
to the appointment, may be void without affecting the validity of the appointment. 
And further, there is the case of Stuart ». Lord Castlestuart, before the Master of the 
Rolls in Ireland, which bears distinctly upon this point. In that case, a parent having 
such a power as this, had become guarantee for a son, one of the objects of the power, 
and the appointment was, made in order to enable the son to pay the debt, and it was 
held that that did not vitiate the appointment; that decision is referred to by Lord 
St. Leonards in his Treatise on Powers without disapprobation. 

“ For the reasons I have stated, and in the face of the decisions referred to, I cannot 
take upon myself to decide that this appointment is bad by reason either of the donee 
of the power having entered into the covenant, or of the interest which she had to 


induce her to exercise it as she has done. I must therefore hold the appointment to 
be good.” 
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the last moment of his life, he was to have the power of dealing with the 
fund as he should think it his duty to deal with it, having regard to the 
then wants, position, merit, and necessities of his children.” “ 

“Tf, then, Sir John Key was to have his power as a trustee up to the 
last moment of his life, and to exercise it only as part of a solemn act — 
his last will and testament; if he was to do that, I do not see how it can 
be considered right or proper that he should fetter that fiduciary dis- 
cretion by a covenant executed by him in his lifetime. It is not, how- 
ever, necessary that I should determine that point.” ® 


In Isaac v. Hughes“ it was again held that the donee of a testa- 
mentary general power could release it by deed. 

In Palmer v. Locke,” A, who had a life interest in a trust fund 
of personalty, was given a special power to appoint by will only. 
A made a will by which he appointed £5000 out of the fund to his 
son J, and the rest to his other sons. Shortly after he executed a 
bond binding himself that J should receive either out of A’s own 
property or out of the trust fund at least £5000. A died without 
revoking the will. Jessel, M.R., felt bound by the authorities, 
against his own opinion, to decide that the appointment was good. 
He said: 


“TI decide this case simply on authority; and the most singular part 
of it is that I concur so much in the reasoning of the decision in Coffin 
v. Cooper, which I am bound to follow, that it makes it, if I may say so, 
more obligatory on me to follow that authority, because that case, 
which was decided in the year 1865 by Vice-Chancellor Kindersley, lays 
down what appears to me the true principle which should govern Courts 
of Equity in cases of this kind so clearly and forcibly that I think I 
should only diminish instead of adding to the weight of that judgment 
by any observations of my own. But in that case, even in the then 
state of the authorities, the Vice-Chancellor thought he was compelled 
to decide against his own opinion of what the true principle was; and 
he actually decided that a covenant by a lady to make an appointment 
in favour of her son for the very purpose of enabling him to borrow 
money, although the appointment was to be testamentary, was a valid 
covenant which would render her estate liable in damages, and that if 
she made the appointment in pursuance of the covenant, so as to ex- 
onerate her estate from that liability to damages, the appointment was 





“ At p. 414. ® At p. 415. 
# L. R. 9 Eq. 191 (1870). 15 Ch. D. 294 (1880). 
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a valid appointment. Now there is no possible distinction worth con- 
sidering between the present case and the case of Coffin v. Cooper.” 


The case went to the Court of Appeals. There James, L. J., 
said: 


“T am of opinion that the decision of the Master of the Rolls must 
be affirmed. He found himself bound by the decisions of Vice-Chancellor 
Kindersley in Coffin ». Cooper, and Vice-Chancellor Kindersley was 
rightly bound by what he considered to be, and what I consider to be, 
the common course of decision, which really prevented this point from 
being successfully raised.” 


~ Brett, L. J., said: 


“T should have thought it very dangerous, unless there were some 
principle very clearly outraged, to overrule the decision of Coffin ». 
Cooper, which was decided so long ago, and which has probably been 
acted on; but I confess that it seems to me that, according to principle, 
the case of Coffin v. Cooper was right. . . . I agree entirely with the 
view which was taken by Lord Justice James in Thacker v. Key, that 
such a covenant as is here in question, and as was in question in Coffin 
v. Cooper, is a wholly void covenant.” 


Cotton, L. J., said: 


“T do not go so far as to give an opinion that the bond is absolutely 
bad. . . . In one sense it is clearly bad, namely, that it cannot be con- 
strued as an exercise of a power of appointment, nor is it one that a 
Court of Equity would specifically perform. . . . I must add one word 
more to explain why I hesitate to say that such a bond as this is entirely 
void. It has been held that under certain circumstances such a bond, 
or one very like it, can be held to be a release of the power. If it is bad, 
it must be bad im toto, and I am not satisfied that it can be good as a 
release of a power and yet bad altogether as a covenant.” 


This difficulty felt by Cotton, L. J., that a covenant cannot be 
good for the appointment under a power, and yet can be good as a 
release, is a very real one. 

In the case of Im re Lawley,** A, the donee of a general testa- 
mentary power over a fund, borrowed money, and as security 





48 [1902] 2 Ch. 673; s. C., [1902] 2 Ch. (C. A.) 799; sub nom. Beyfus v. Lawley, 
[1903] A. C. 411. 
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covenanted with the lender that the loan should be a first charge 
on the fund, and that he would not revoke the will. He made a 
will accordingly and died. It was held, by Joyce, J., that the fund 
was assets for the payment of A’s debts, and that the lender was 
not entitled to priority over the general creditors of the estate. 
The learned judge said: 


“Tf the applicants were to succeed in the present case, the result 
would practically be that a donee of a general power to appoint by will 
could always make an effectual appointment by an instrument inter 
vivos.” 


The decision was affirmed by the Court of Appeals and in the 
House of Lords. 

In the case of Jn re Evered,*® A had an exclusive testamentary 
power over a fund of which she had the income for life to appoint 
to her children or their issue; the gift in default of appointment 
was to the children equally. She appointed by will £60,000 to be 
held in trust, the income of one sixth part to be paid to each of her 
six sons for life, the principal of such part to go to his children, 
and the residue of the fund to be held on a like trust for her six 
sons and her daughter. Subsequently she covenanted with three 
of her sons that she would not exercise her power in such a way 
as to reduce their respective shares in the fund below £7000 apiece, 
to come to them immediately on her death. The fund turned out 
to be about £54,000. 

The Court of Appeals held that under the Conveyancing Act *° 
she could release her testamentary power; that the covenants 
with the three sons operated as a release of the power, so far that 
she was debarred from exercising the power so far as was neces- 
sary to give effect to the covenants; that as the sons took only 
life interests under the appointment, the only way to give effect 
to the covenants was to leave £49,000 unappointed; that, there- 
fore, only £5000 passed under the appointment; and that to give 
the covenants any further effect would amount ta allowing testa- 
mentary powers to be exercised by deed, which cannot be done. 

The above case arose under a statute, and the facts are rather 
complicated, but let us see how the doctrine, apart from statute, 





49 [1910] 2 Ch. (C. A.) 147. 50 1881, c. 41, § 52. 
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as to release of a testamentary power would apply in a simple and 
very probable case, which may serve as a type. 

A testator devises a fund of $30,000 in trust for his wife for life, 
with a testamentary power to appoint to or for the benefit of his 
children and grandchildren, on such terms and for such estates as 
she sees fit; the remainder in default of appointment is to the chil- 
dren. There are a son and two daughters. The widow makes a 
will by which she appoints one third of the fund to each of the 
children for life, with remainders to its issue. The son wishes to 
raise money on his share; the simplest way would be to appoint 
his share to the son by deed, but this it is conceded cannot be done, 
because the power must be exercised by will, and an appointment 
by will to him will not do, because the son cannot raise money on 
an ambulatory appointment which may be revoked. The widow 
therefore covenants that the son shall have on her death $10,000 
out of the fund. The effect of this, on the English doctrine, is that 
the whole appointment fails, and the daughters have their shares 
outright, and yet the mother knows that the daughters, though 
excellent women, are, as is the case with so many excellent women, 
perfectly incompetent to care for money, and that it is sure to be 
wasted. 

Or, again, a testator gives to his wife an exclusive power by will 
to appoint to children, and says that he makes the power exclu- 
sive, so that a child who turns out in her life to be undeserving may 
not share, and this, though not expressed, is often in his mind. 
Now the wife makes such a covenant as is suggested. The child 
on whose behalf the covenant is made becomes drunken, worth- 
less, criminal, — the mother’s hands are tied, although it was the 
purpose of the will that she should be free to do what she thought 
right during her whole life. 

To sum up: In England, it has been settled that a covenant 
to exercise a testamentary power in gross cannot avail, even in 
equity, as an exercise of the power; but that, even apart from 
statute, a testamentary power in gross can be released by a cove- 
nant or other act inter vivos. 

In most of this series of cases that we have been considering the tes- 
tamentary power was special, but in some of them it was general.*! 





5t Barton v. Briscoe, Jac. 603; Page v. Soper, 11 Hare, 321; Isaac ». Hughes, L. R. 


9 Eq. 191; In re Lawley, [1902] 2 Ch. 673; [1902] 2 Ch. (C. A.) 799; sub nom. Beyfus 
v. Lawley, [1903] A. C. 411. 
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As the English cases hold on authority that a special testamen- 
tary power can be released, they must hold that a general testa- 
mentary power can also be released, but the criticisms that have 
been passed on the doctrine seem to apply to general equally with 
special powers. If the creator of a power intends that it shall be 
ambulatory, as he shows that he does by making it testamentary, 
it would seem to be immaterial whether the power is confined to 
particular objects or not. If the creator of the testamentary 
power declares that it shall be exercisable by will only, he intends 
that the donee shall be free to change his mind as circumstances 
shall require, so long as he lives. 

It is submitted that Kindersley, V.C., and Jessel, M.R., are 
right in thinking that the decisions as to releases rest only upon 
authority, and are in violation of unquestionable broad doctrines 
of equity, and that the distinction between exercising a testa- 
mentary power by deed, and releasing such a power by deed, is, 
on principle, untenable. 


The cases in the United States are not numerous: 

Hume v. Hord:™ A general power of appointment by deed or 
will can be released. 

Brown v. Renshaw: * When the donee of a general testamentary 
power has the equitable fee, a conveyance of the land by him ex- 
tinguishes the power. 

McFall v. Kirkpatrick: * Here precisely the same question was 
decided as in Brown v. Renshaw, and in the same way. 

Leggett v. Doremus:® A power is not extinguished by a judg- 
ment against the donee. 

Reid v. Gordon: ® If a life tenant has a power exercisable either 
by deed or will, such power is not extinguished as to the remainder- 
men by a conveyance by the donee which passes only her life 
estate. 

Thomson’s Executors v. Norris:®*" The New Jersey Court of 
Errors and Appeals determined that the release of a testamentary 
power given to A, a life tenant, to appoint to a class with a gift in 
default of appointment to certain members of the class, if made for 





% 5 Grat. (Va.) 374 (1849). 8 57 Md. 67 (1881). 
4 286 Ill. 281 (1908). 5 25 N. J. Eq. 122 (1874). 
% 35 Md. 174 (1871). 57 20 N. J. Eq. 489 (1869). 
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the benefit of A, was void as a fraud on the power. Beasley, C. J., 
in delivering the opinion raises the question whether, ““‘when an 
interest, for life or for years,” is given to A, with direction to ap- 
point by will or otherwise, between B and C, who are strangers to 
A, ‘‘such a power can be released.” He says: “I shall pass the 
question without the expression of any opinion upon it.” But it 
is evident that the learned Chief Justice’s opinion inclined against 
the validity of the release. 

Atkinson v. Dowling: ** A, a life tenant, had an exclusive testa- 
mentary special power of appointment, with a gift, in default of 
appointment, to her three sons. The sons conveyed their remainder 
to A,®® and she then conveyed the land. It was held that the power 
was extinguished. By the conveyance of the sons, A became 
tenant in fee, and the power became appendant. 

All these decisions seem in accordance both with principle and 
precedent. 

Thorington v. Thorington: © A, tenant for life, had a testamen- 
tary power to appoint to her three sons, B, C, and D, “‘on such 
shares and proportions to them, or the survivors, and under such 
safeguards, in trust or otherwise, as, urider the circumstances then 
existing, she may deem just and wise”; the remainder in default 
of appointment was to the sons or their survivors. B died leaving 
- children. A, C, and D, and the children of B, by their guardian, 
filed a bill in equity praying that the land might be sold. A guar- 
dian ad liiem was appointed for the children of B, and the court 
ordered a sale. 

The court having held that it had jurisdiction to decree the sale 
of infants’ lands, proceeded to discuss whether a testamentary 
special power could be released, and, basing itself on Smith 2. 
Death and Horner v. Swann, was of opinion that the release would 
be valid. 

It should be observed that the only objects of the power were 
the remaindermen. 

Grosvenor v. Bowen:® A, tenant for life, had a general testa-. 
mentary power; there was a gift over in default of appointment. 
The Supreme Court of Rhode Island held, following Smith ». 
Death and Horner v. Swann, that the power was released or 









5° See pp. 415, 425. 
@ 35 R. I. 549 (1887). 


58 33 S. C. 414 (1890). 
60 82 Ala. 489 (1886). 














RELEASE AND DISCHARGE OF POWERS. 533 


extinguished, and that A and the remaindermen could pass a good 
title. 

These three preceding cases suggest this query: If we assume 
that a testamentary power in gross cannot be released, why is it 
not always possible to evade this by the remaindermen conveying 
their interest to the life tenant; the power thus becoming a power 
appendant, the tenant can convey the land, and agree to hold the 
proceeds for the remaindermen, or settle it on himself for life with 
remainder to them. It is conceived that if the conveyance by 
the remaindermen to the life tenant is made bond fide, with the in- 
tention that the tenant for life shall become the real owner in fee, 
there is no reason why the power cannot be extinguished as ap- 
pendant; but that if the conveyance is made to him only for the 
purpose of enabling him to extinguish the power (and the subse- 
quent transactions would show whether this was the case), it is 
conceived that the acceptance of the conveyance by him might 
well be- regarded as a fraud on the power. 

Columbia Trust Co. v. Christopher: Land was devised .to 
trustees to pay the income to A for life, and on her death to B for 
life and on B’s death to convey to certain charities. B had a power, 
not testamentary, to appoint to another charity to be established 
by her. The Court of Appeals of Kentucky held, following the 
English precedents, that B could release the power. 

It should be observed that in Grosvenor v. Bowen the power 
was general, and that in Columbia, Trust Co. v. Christopher it 
was not testamentary. 

There are therefore only two states, Kentucky and Rhode Is- 
land, in which the English precedents have been followed (with 
perhaps the addition of Alabama), and it is submitted that the 
“broad principles of equity,” to use the expression of Kindersley, 
V.C., require that the doctrine should not be adopted in other 
jurisdictions. 

John Chipman Gray. 

Harvarp Law ScHoot. 
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EXECUTORY ULTRA VIRES TRANSACTIONS. 


ERTAIN associates were incorporated, pursuant to the pro- 

visions of a general law, under the name of the X Transporta- 
tion Company. A condition precedent to incorporation was that 
a certificate of incorporation should be filed in a certain public 
office, and that this certificate should contain a statement of “the 
purpose for which the corporation is formed.” The certificate so 
filed stated that the purpose was “to engage in the business of 
transporting persons by means of hacks or other vehicles.” 

Thereafter the incorporated associates voted also to engage in 
the business of transporting goods by express. In the name of X, 
and by the use of the funds of X, they purchased the necessary 
equipment, employed the necessary servants, and, by advertise- 
ments and otherwise, stated to the public that X was engaged in 
the express business. For some years they carried on an extensive 
express business in the name of X, and the net profits were dis- 
tributed to the associates as shareholders of X. 

M delivered goods to be carried by express to one of the servants 
so employed, and the servant gave to M a receipt which stated 
that X undertook to deliver the goods. The charges, amounting 
to $1.00, were prepaid. The goods were not delivered. M now 
sues X to recover $100, and the facts are such that, if X had been 
authorized to engage in the express business, M could recover such 
sum from X. 

X defends on the ground that making the contract in question 
was beyond its powers, and that therefore it can be held to no 
liability for the breach of such contract. Ought this defense to 
prevail? 


Conceivably a corporation could be formed, if there were the 
necessary legislative sanction, with authority to do all acts which 
a human being might lawfully do. But American legislatures in 
granting the corporate privilege, either by special charter or pur- 
suant to the provisions of a general law, always have been, and 
still are, accustomed to incorporate any given body of associates 
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for some, and not for all, purposes. The authorized scope of cor- 
porate action by the associates is defined. 

When the associates assume to act in the name of the corpora- 
tion outside the authorized scope of their corporate action, some 
judges have felt that they could not hold the corporation liable 
for such acts. They reason that a corporation can, in the nature 
of things, act only within the limits set by the state; and they 
conclude that the only question which, in the nature of things, 
they can consider is whether the natural persons who assumed to 
do the act in the name of the corporation are to be held liable. 

To this reasoning there are two answers. 

(1) Conceding that a corporation is invisible and intangible, 
and that it has its being only in the imagination of the law, the 
law nevertheless recognizes that the corporation is responsible for 
some visible, tangible acts. Otherwise, corporation law would be 
mere legal ghost-lore. Human beings act, and responsibility for 
some of their acts is certainly cast upon the corporation. Re- 
sponsibility for any act of a human being may conceivably be cast 
upon the corporation. Respondeat Corporation. A legal unit may 
be held responsible for the act of another unit, even though the 
legal unit did not have the power to do the act in question. A man 
without arms may be responsible for the note which his agent has 
signed. 

(2) Unauthorized corporate action is no more a fiction than is 
authorized corporate action. If the associates assume to act in 
the name of the corporation beyond the authorized scope of their 
corporate action, there is unauthorized corporate action. The 
charter, or other’ legislative sanction, does not make possible what 
is otherwise, in the nature of things, impossible; it makes author- 
ized what is otherwise unauthorized. It is for the state to grant 
the authority to associates to act as a corporation, — as a one. 
If the state itself does not object to certain unauthorized corpo- 
rate action, the courts should consider whether they will allow a 
private individual to show collaterally the lack of authority.’ All 
courts have given a wide scope to the doctrine that collateral 
attack upon unauthorized corporate action may be denied, under 
some circumstances.’ 





1 For a fuller statement of this reasoning, see 23 Harv. L. REv. 495. 
2 See the authorities cited in the notes to the articles in 20 Harv. L. Rev. 456; 
21 Harv. L. REv. 305; 23 Harv. L. REv. 495. 
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We turn, then, to the consideration of the question, not whether 
the defense of ulira vires must be allowed, owing to the nature of 
things, but whether such defense ought to be allowed. 

Incorporated associates engage in a business in which they are 
not authorized to engage; they procure an outsider, M, to con- 
tract with them as a corporation with respect to such business; 
then, when M sues them as a corporation, they defend on the 
ground that they were not authorized to make the contract as a 
corporation. They seek to take advantage of their own wrong. 

The case put at the opening is sharply to be distinguished from 
a case where all of the incorporated associates have not consented 
that the funds of the corporation should be employed in a venture 
outside the scope of corporate action, as defined in the certificate 
of incorporation. Under modern conditions, the authorized scope 
of action by any particular corporation is limited, partly because 
the state for reasons of public policy wishes to confine the corpo- 
rate action within defined limits, but chiefly because it is for the 
advantage and protection of the associates that they should know 
for what purposes the funds of the corporation are to be used. If 
an associate contributes funds to be used in one venture, he has 
the right to insist that they shall be used in no other. If the officers 
or directors propose to use the funds or credit of the corporation 
in some other venture, it is entirely clear that any one of the incor- 
porated associates may restrain them, — and that, even though 
an overwhelming majority of the associates approve the proposed 
action. If the officers or directors have assumed, in the name of 
the corporation, but without the consent of all the incorporated 
associates, to make with M a contract which is outside the scope 
of corporate action, as defined in the certificate of incorporation, 
he ought not to be entitled to hold the corporation for a breach of 
the contract any more than any outsider is entitled to hold a prin- 
cipal for the breach of a contract which an agent has assumed to 
make in the name of the principal, if the making of such contract 
was beyond the scope of the agent’s authority.’ 





8 A principal must respond for the contract of his agent made without authority 
but with apparent authority; similarly if a corporation has authority to do a certain 
act under some circumstances, and it appoints an agent with authority to do such 
act under such circumstances, and the agent does the act under other circumstances, 
responsibility for the act will be cast upon the corporation in favor of an outsider 
who did not know that the act was unauthorized. Monument Nat’! Bank v. Globe 
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If, however, all the incorporated associates have consented that 
the funds of the corporation should be employed in a venture out- 
side the scope of corporate action, as defined in the certificate of 
incorporation, and a contract has been made in the course of such 
venture in the name of the corporation, the corporation cannot 
be allowed to escape liability on such contract, for the sake of 
affording protection to the incorporated associates.* 

Two other reasons for allowing the corporation to escape have 
been advanced. 

(1) The first reason advanced is that all unauthorized corporate 
action is illegal, — an encroachment upon the state’s prerogative; 
that the scope of authorized corporate action by any particular 
corporation can be determined by examining its certificate of in- 
corporation (which is a matter of public record), together with 
the general laws and constitution of the state; that persons dealing 
with corporations are therefore to be charged with knowledge of 
the scope of authorized corporate action; and that if M makes a 
contract with the corporation outside of such scope he has volun- 

‘tarily participated in an illegal transaction. The corporation is 
permitted to plead wlira vires, not because the corporation ought 
to escape liability, but because no relief ought to be given to M. 

Injustice between the parties ought not to be done, unless the 





Works, ror Mass. 57; Credit Co. ». Howe Machine Co., 54 Conn. 357; Bissell ». 
Michigan Southern Companies, 22 N. Y. 258, 289, 304; National Bank v. Young, 41 
N. J. Eq. 531; Stouffer v. Smith-Davis Co., 154 Ala. 301; Jacobs Co. v. Southern Co., 
97 Ga. 573; Lucas v. White Line Transfer Co., 70 Ia. 541, 546; Miners’ Ditch Co. ». 
Zellerbach, 37 Cal. 543; Colorado Co. v. American Co., 97 Fed. 843; Norwich ». 
Norfolk Co., 4 E. &-B. 397, 443; David Payne & Co., [1904] 2 Ch. 608. 

4 The consent of the shareholders need not be expressed by any formal vote of au- 
thorization or ratification. Where the funds of the corporation are openly employed 
in a venture outside the contemplated scope of corporate action, so that the fact could 
upon inquiry be ascertained, if the shareholder does not restrain the further prosecu- 
tion of the venture within a reasonable time, it is proper for the law to impose upon 
him a ratification of such employment. If shareholders are to be protected, to the 
detriment of outsiders, against the unauthorized acts of the directors and officers, it 
is not improper to impose a duty upon shareholders to inquire as to the conduct of 
the directors and officers, and to restrain such conduct, if improper. 

This view is supported by Bissell ». Michigan Southern Companies, 22 N. Y. 258, 
267, 279; Kent v. Quicksilver Mining Co., 78 N. Y. 159, 184; Camden R. R. Co. 2. 
Mays Landing Co., 48 N. J. L. 530, 571; Bangor v. State Co., 203 Pa. 6; Panne- 
baker v. Tuscarora R. R. Co., 219 Pa. 60; Western Development Co. ». Caplinger, 86 
Ark. 287; Denver Fire Ins. Co. ». McClelland, 9 Colo. 11. Cf. Re Phoenix Assurance 
Co., 2 J. & H. 441. 


‘ 
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interests of the state require it. It is quite conceivable that some 
unauthorized corporate action might be so objectionable to the 
state, — that the need of checking it might.be so urgent, that the 
courts ought, for the sake of a general inhibitory policy, to allow 
the lack of authority to be shown collaterally even by the asso- 
ciates themselves.6 But under modern conditions, where the cor- 
porate privilege is so freely given for most purposes, the sacrifice 
of M in order to prevent encroachment upon the states’s preroga- 
tive ought not to be the rule, — it ought at most to be an exception 
to the rule to be justified by special circumstances. 

Suppose associates who have attempted to incorporate, but fail 
to perform a condition precedent to incorporation, assume to 
contract as a corporation with M, and M later sues them as a cor- 
poration for breach of the contract. The general rule certainly is 
that the associates may not defeat this action by showing their lack 
of authority to act as a corporation. 

(2) The second reason advanced is that it is not sufficient to 
consider only those who were the incorporated associates at the 
time the contract was made, but that the court must consider 
two other classes: (a) those who may have purchased shares of 
stock since the contract was made, and (6) the creditors of the 
corporation; that when one buys shares of stock in a corporation, 
or lends money to it, he is entitled to assume that its funds are, 
and will be, employed only in ventures within the scope of corporate 
action, as defined in its certificate of incorporation; that M is to 
be charged with knowledge of the scope of contemplated corporate 
action; and that if M makes a contract with the corporation outside 
of such scope he has voluntarily participated in a transaction 
which he knows may be detrimental to future shareholders and 
to creditors. For their protection, therefore, the corporation must 
be allowed to escape liability on the contract. 

It is as though M contracted with A, as agent of X; and that 
X should seek to defend, not on the ground that A was not au- 
thorized to make the contract, but on the ground that X owed a 





5 See Bissell ». Michigan Southern Companies, 22 N. Y. 258, 287; N. Y. State Loan 
Co. v. Helmer, 77 N. Y. 64; Pratt v. Short, 79 N. Y. 437; N. Y. Ins. Co. ». Ely, 5 Conn. 
560; Franklin National Bank ». Whitehead, 149 Ind. 560; Re Mutual Ins. Co., 107 Ia. 
143; State v. Savings Bank, 136 Ia. 79. 

6 See the authorities cited in the notes to the articles in 20 Harv. L. REv. 456; 21 
Harv. L. REV. 305. 
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duty to other persons not to make such a contract, and that M 
knew he owed such duty. 

All persons must at their peril ascertain the laws. The observ- 
ance of the laws is so essential to public welfare that this rule is 
justified, in spite of any hardship which it from time to time im- 
poses on particular individuals. Because certificates of incorpora- 
tion are matters of public record, some courts have leaped to the 
conclusion that they should lay down a second rule to the effect 
that all persons must at their peril ascertain their contents. But 
the considerations of public welfare which justify the first rule are 
far stronger than any considerations of public welfare tending to 
support such a second rule. The existence of the first rule does 
not, without more, justify the existence of the second rule. 

In East Anglian Ry. Co. v. Eastern Counties Co.’ the directors 
of the defendant entered into a covenant to pay to the plaintiffs 
the expense of promoting certain bills before Parliament. The 
expense was incurred, and the defendant was allowed to escape 
paying, on the ground that such a covenant was wlira vires. 
Jervis, C. J., said ® that the act incorporating the defendant 


“is a public act, accessible to all, and supposed to be known to all; and 
the plaintiffs must, therefore, be presumed to have dealt with the de- 
fendants with a full knowledge of their respective rights, whatever those 
rights may be.” ® 


In Bissell v. Michigan Southern R. R. Co.,! the directors of the 
defendant corporations, with the acquiescence of the shareholders, 
operated a railroad. The operation of this railroad was not within 
the contemplated scope of corporate action. A passenger upon 
such railroad sued the defendants for breach of their contract to 
carry him safely. Comstock, J., said:™ 


“A traveller from New York to the Mississippi can hardly be required 
to furnish himself with the charters of all the railroads on his route, or 
to study a treatise on the law of corporations.” 


The question whether a certain contract is within the contem- 
plated scope of corporate action is usually a question which a lay- 





7 11 C. B. 775 (1851). 8 At p. 811. 

® See Broughton v. Manchester Water-Works, 3 B. & A. 1 (1819), and Fairtitle ». 
Gilbert, 2 T. R. 169 (1787). Cf. Doe ». Horne, 3 G. & D. 239 (1842). 

10 22 N. Y. 258 (1860). u At p. 281. 
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man is not competent to determine. He needs the advice of counsel. 
There is a large difference between a contract by which a corpora- 
tion undertakes to take a lease of a railroad, and a contract by 
which the corporation undertakes to carry a passenger over the 
line so leased. The opportunity for investigation and delibera- 
tion, and the importance of the transaction in the one case are 
such that a rule requiring the outsider to ascertain, at his peril, 
the contemplated scope of the corporation’s action is not unrea- 
sonable; the nature of the transaction in the second case is such 
that to apply the same rule is palpably unreasonable. 

Those who contract with a corporation in respect to its business 
are entitled to consideration as well as those who contract with a 
corporation in respect to its securities. 

In Eastern Counties Ry. Co. v. Hawkes,” Lord St. Leonards 
said that his disposition was 


“to restrain the doctrine of wlira vires to clear cases of excess of power, 
with the knowledge of the other party, express, or implied from the 
nature of the corporation and of the contract entered into.” 


It is submitted that the courts should not require persons con- 
tracting with corporations to ascertain at their peril the contem- 
plated scope of corporate action, unless the nature of the corporation 
and the contract make such requirement reasonable. (The sub- 
sidiary facts being found, the ultimate question whether, on such 
facts, such a requirement is reasonable should be for the court to 
determine.) 

In the case put at the opening of the article such a requirement, 
it is submitted, would not be reasonable. Is M, under such cir- 
cumstances, to be sacrificed, not to the interests of the state, but 
to the interests of a shareholder, N, who may have come in since 
the contract was made, or to the interest of a creditor, P? 

M and N are both innocent. By allowing the corporation to 
defend, the courts inflict the whole burden on M, and only a frac- 
tion of the benefit accrues to N (such fraction as his stock is of 
the whole capital stock), and the rest of the benefit accrues to those 
who are repudiating their own acts. 

Unless the discharge of the obligation to M appreciably weakens 





® 5 H. L. Cas. 331, 373 (1855). 
8 See also Sturdevant v. Bank, 62 Neb. 472. 
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P’s security, the burden to him is merely conjectural. It is probably 
the law that a creditor cannot restrain a corporation from embark- 
ing its funds upon a venture outside the contemplated scope of 
corporate action, unless his security is endangered.“ It is there- 
fore extraordinary that the corporation should be allowed to escape 
its liability to M for the sake of protecting P. 

It is accordingly submitted that, (1) if all the shareholders of X 
who were such at the time the contract with M was made author- 
ized or ratified the transaction of the business in the course of which 
this contract was made, and (2) if M did not know and could not 
reasonably be charged with knowledge that the contract was outside 
the contemplated scope of X’s action, then X should not be allowed 
to defend on the ground that the contract was wlira vires. 

If any exception to this general rule ought to be made, it would 
be where the discharge of the obligation to M would take ‘funds 
needed to pay or adequately to secure other creditors. It is sub- 
mitted that there should be no exception. Suppose A, a natural 
person, borrowed from B, promised B to employ the funds only in 
a certain venture, but did employ them in another venture, and, 
in conducting the other venture, made a contract with M. Cer- 
tainly A could not escape liability on his contract with M, for the 
sake of B, if M did not know, and could not reasonably be charged 
with knowledge, that A owed this duty to B. 

It may be suggested that it does not prejudice M to lose his suit 
against the corporation, for he should be entitled to some remedy 
against the associates individually who, consented to the prosecu- 
tion of the ultra vires venture. The argument is as broad as it is 
long. If the future shareholders or the creditors are prejudiced 
through M’s recovery, they should be entitled to some remedy 
against such associates. 


If M knew or could reasonably be charged with knowledge that 
the contract was wlira vires he may, with propriety, be said to be 
in fault. He may be entitled to some remedy against the asso- 
ciates individually who consented to the prosecution of the wlira 
vires venture, and he may be entitled to quasi-contractual re- 
lief against the corporation, but he should not be entitled to 
relief against the corporation on the contract. 





4 Mills v. Northern Ry., 5 Ch. App. 621. 
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If any exception to this general rule ought to be made, it would 
be where M affirmatively establishes that no new shareholders 
have come in, and that the discharge of the obligation to him 
would not take funds needed to pay or adequately to secure other 
creditors. It is submitted that there should be no exception. It 
is desirable that there should be some checks on unauthorized cor- 
porate action by collateral attack, if this does not produce injustice 
between the parties, and if it is in fact reasonable to charge M with 
knowledge that the contract was wlira vires, it is also reasonable 
to discourage his participating in such contracts by making a 
sweeping rule that he may never recover against the corporation 
on such contracts. 


So far we have assumed that M was the plaintiff. Assume now 
that the corporation sues M for the breach of a contract between 
them, and M seeks to defend on the ground that the contract was 
ultra vires of the corporation. 

If M could have enforced the contract against the corporation, 
there is no sufficient reason why the corporation should not enforce 
it against M. 

If M could not have enforced the contract against the corpora- 
tion, it is submitted that the corporation ought not to be allowed to 
enforce it against M. 

The promise of the corporation, although unenforcible, is not 
void. When executed, it becomes the foundation of rights.” It 
resembles not a promise rendered void by coverture but a promise 
rendered unenforcible by illegality. M is therefore not entitled 
to defend on the ground that there was no consideration for 
his promise. 

But if M was at fault, the associates were more at fault. If any 
one ought to be charged with knowledge of the scope of corporate 
action, it is the associates themselves. The associates certainly 
could not sue as a corporation on the contract, except on the plea 
of bringing advantage to those who had bought stock since the 
contract was made, or to those who were its creditors. If this 
were permitted, the unauthorized contracts of a corporation would 
be like the contracts of an infant. No loss, and only gain, could 
result to the associates from entering into them. The whole burden 


% See 23 Harv. L. REV. 495. 
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of an inhibitory policy against such contracts would fall upon the 
outsiders. It is desirable that the associates, as well as the out- 
siders, should be loath to enter into such contracts. 
The state of the authorities is indicated in a note. 
Edward H. Warren. 


HarvarD Law SCHOOL. 


NoTE ON THE AUTHORITIES. 


Authorities denying all relief on the contract. 


There has been no adequate consideration by the courts of the question whether 
M, in all cases, is to be charged with knowledge that the contract in question was 
ultra vires of the corporation. There are decisions by the Supreme Court of the United 
States, written by Mr. Justice Gray, in which such a rule is laid down in sweeping 
terms, and M is denied all relief against the corporation on the contract. Central 
Transportation Co. v. Pullman’s Car Coq., 139 U.S. 24; McCormick ». Market Bank, 
165 U.S. 538. See the review of the decisions in this court in 23 Harv. L. REv. 498- 
504. 

The court treats as immaterial the question whether all the shareholders had 
authorized or fatified the wlira vires venture. 

The same result is reached by the English courts. East Anglian Railways Co. 9. 
Eastern Counties Railway Co., 11 C. B. 775; Gage ». Newmarket Ry. Co., 21 L. J. 
Nn. S. (Q. B.) 398; MacGregor v. Deal Ry. Co., 22 L. J. n. s. (Q. B.) 69; South Yorkshire 
Ry. v. Great Northern Ry. Co., 9 Exch. 55; Shrewsbury Ry. Co. ». North-Western Ry. 
Co., 6 H. L. Cas. 113; Re Phoenix Life Assurance Society, 2 J. & H. 441; Ashbury Ry. 
Co. v. Riche, L. R. 7 H. L. 653 (this remains the leading case). 

There are authorities in many of the state courts which reach the same result, or, 
at least, give some sanction to the reasoning of Mr. Justice Gray. In many of these 
cases, however, the contract was made without the authority or acquiescence of all 
the shareholders, and the courts base their decisions partly on this fact. 

Alabama: Chewacla Lime Works v. Dismukes, 87 Ala. 344; Steiner v. Steiner Co., 
120 Ala. 128, 141. 

Connecticut: Hood ». N. Y. & N. H. R. R. Co., 22 Conn. 502; Byrne »v. Schuyler 
Mfg. Co., 65 Conn. 336. 

Georgia: First National Bank of Tallapoosa ». Monroe, 69 S. E. 1123. (Cf. 
Macon Co, 2. Georgia R. R. Co., 63 Ga. 103, 119.) 

Illinois: National Home Assn. ». Home Bank, 181 Ill. 35; Best Brewing Co. ». 
Klassen, 185 Ill. 37. (The older cases of Ward v. Johnson, 95 Ill. 215, and Heim’s 
Brewing Co. v. Flannery, 137 Ill. 309, are apparently no longer law.) 

Maine: Franklin Co. v. Lewiston Bank, 68 Me. 43; Brunswick Gas Light Co. ». 
United Gas Co., 85 Me. 532. 

Maryland: Western Maryland R. R. Co. ». Blue Ridge Co., 102 Md. 307. (Cf. 
General Home ». Hammerbacker, 64 Md. 595, 606; United German Bank ». Katz, 
57 Md. 128.) 

Massachusetts: Davis v. Old Colony R. R. Co., 131 Mass. 258; Dresser ». Traders’ 
Bank, 165 Mass. 120. (Cf. Chester Glass Co. ». Dewey, 16 Mass. 94, 102; Slater 
Woollen Co. », Lamb, 143 Mass. 420; N. Y. Bank Note Co. ». Kidder Press Mfg. Co., 
192 Mass. 391, 404.) 
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Mississippi: Greenville Compress ». Planters’ Press, 70 Miss. 669, 676. (Cf. Prairie 
Lodge ». Smith, 58 Miss. 301.) 

New Hampshire: Downing ». Mount Washington Road Co., 40 N. H. 230; Norton 
v. Bank, 61 N. H. 589. (Cf. Abbott ». Bank, 68 N. H. 290.) 

Ohio: Bank of Chillicothe ». Swayne, 8 Ohio 257; Simpson v. Building Assn., 38 Oh. 
St. 349. 

Tennessee: Marble Co. v. Harvey, 92 Tenn. 116. (Cf. Tennessee Ice Co. v. Raine, 
107 Tenn. 151.) 

Vermont: Metropolitan Stock Exchange ». National Bank, 76 Vt. 303. 


Authorities giving relief on the contract under some circumstances. 


In New York, it cannot be said that the courts have expressly repudiated the 
rule that M, in all cases, is to be charged with knowledge that the contract in ques- 
tion was ulira vires of the corporation. But the decisions can scarcely be reconciled 
with the existence of such a rule. (‘To hold that one dealing with a corporation 
must know the limit of its power to contract in all cases, upon the ground that it will 
be presumed to know the law, would seem to be fatal to all cases of estoppel when 
ulira vires is set up as a defense.” Per Hooker, J., in Geraghty ». Washtenaw Co., 
145 Mich. 635, 640.) The law seems to be that if the corporation has not received 
from M anything of value by reason of the performance, in whole or in part, of his side 
of the contract, M will be given no relief against the corporation. Jemison v. Citi- 
zens’ Bank, 122 N. Y. 135; Appleton ». Citizens’ Bank, 190 N. Y. 417; Gause v. 
Commonwealth Trust Co., 106 N. Y. Supp. 288. (Cf. Martin ». Niagara Falls Co., 
122 N. Y. 165.) But if the corporation has received from M something of value 
by reason of the performance, in whole or in part, of his side of the contract, 
then M may have relief against the corporation on the contract itself to a correspond- 
ing extent. Comstock, C. J., in Bissell ». Michigan Southern Companies, 22 N. Y. 
258; Parish v. Wheeler, 22 N. Y. 494; Whitney Arms Co. ». Barlow, 63 N. Y. 62, 
70; Palmer », Cemetery, 122 N. Y. 429, 435; Linkhauf v. Lombard, 137 N. Y. 417; 
Hannon »v. Siegel-Cooper Co., 167 N. Y. 244; Vought »v. Eastern Bldg. Ass’n, 172 
N. Y. 508; Milborne ». Royal Benefit Soc., 14 N. Y. App. Div. 406; Usher v. N. Y. 
Central R. R. Co., 76 N. Y. App. Div. 422; Curtis ». Natalie Coal Co., 89 N. Y. 
App. Div. 61. 

The corporation may have similar relief against M. Whitney Arms Co. »v. Barlow, 
63 N. Y. 62; Woodruff ». Erie Ry. Co., 93 N. Y. 609; Rider Co. ». Roach, 97 N. Y. 
378; Buffalo v. Balcom, 134 N. Y. 532; Bath Gas Light Co. ». Claffy, 151 N. Y. 24; 
Washington Life Ins. Co. v. Clason, 162 N. Y. 305. 

There are authorities in many of the state courts which give the same, or similar, 
results. 

Arkansas: Minneapolis Ins. Co. ». Norman, 74 Ark. 190; Western Development 
Co. v. Caplinger, 86 Ark. 287. 

California: Bay City Ass’n ». Broad, 136 Cal. 525. 

Colorado: Denver Fire Ins. Co. v. McClelland, 9 Colo. rr. 

Indiana: State Board v. Citizens Street Ry. Co., 47 Ind. 407; Poock ». Lafayette 
Ass’n, 71 Ind. 357; Pancoast v. Travelers Ins. Co., 79 Ind. 172, 178; Louisville Ry. 
Co. v. Flanagan, 113 Ind. 488, 495; Wright ». Hughes, 119 Ind. 324; Muncie Gas Co. 
v. Muncie, 160 Ind. 97, 104. (Cf. Franklin Nat’l Bank v. Whitehead, 149 Ind. 560.) 

Iowa: See the reasoning of the court in Re Mutual Ins. Co., 107 Ia. 143. 

Kansas: Harris », Gas Co., 76 Kan..750; Electric Co. v. Blue Rapids Township, 
77 Kan. 580. 
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Louisiana: Canal Co. v. St. Charles Co., 44 La. Ann. 1069, 1075. 

Massachusetts: Chester Glass Co. ». Dewey, 16 Mass. 94, 102; Slater Woollen Co. 
v. Lamb, 143 Mass. 420; N. Y. Bank Note Co. ». Kidder Press Mfg. Co., 192 Mass. 
391, 404. (Cf. Davis v. Old Colony R. R. Co., 131 Mass. 258; Dresser v. Traders’ 
Bank, 165 Mass. 120.) 

Michigan: Hall Mfg. Co. ». American Supply Co., 48 Mich. 331; Carson City 
Bank v. Elevator Co., go Mich. 550; Dewey v. Ry. Co., 91 Mich. 351; Rehberg ». 
Tontine Surety Co., 131 Mich. 135; Geraghty v. Washtenaw Co., 145 Mich. 635. 

Minnesota: Seymour v. Chicago Society, 54 Minn. 147; Bell ». Mendenhall, 78 
Minn. 57. 

New Jersey: Camden R. R. Co. ». Mays Landing Co., 48 N. J. L. 530; Chapman 
v. Iron Clad Co., 62 N. J. L. 497; Whitehead v. American Lamp Co., 70 N. J. Eq. 
581. 

North Carolina: Trustees v. Realty Co., 134 N. C. 41, 49. 

North Dakota: Clarke v. Olson, 9 N. Dak. 364. 

Pennsylvania: Oil Creek Co. ». Penn. Transportation Co., 83 Pa. 160; Wright ». 
Pipe Line Co., 101 Pa. 204; Boyd »v. American Carbon Block Co., 182 Pa. 206; 
Pittsburg R. R. Co. ». Altoona R. R. Co., 196 Pa. 452; Presbyterian Board »v. Gilbee, 
212 Pa. 310, 314. 

Texas: Bond ». Terrell Co., 82 Tex. 300. 

Utah: Bear River Co. v. Hanley, 15 Utah 506. 

Wisconsin: Farwell Co. ». Wolf, 96 Wis. 10; McElroy ». Minnesota Co., 96 Wis. 
317; Ledebuhr v. Wisconsin Trust Co., 112 Wis. 657, 662. 


Where the plaintiff performs after the defendant has repudiated the contract. 


If the contract is wholly executory on both sides, the authorities are nearly unan- 
imous that no action for breach of the contract may be maintained. But see the 
reasoning of the court in Harris ». Gas Co., 76 Kan. 750. 

In First Presbyterian Church 2. State Bank, 57 N. J. L. 27, 31, a corporation con- 
tracted to pay A so much a year, so long as he refrained from erecting a certain build- 
ing. After several payments had been made, the corporation notified A that it would 
no longer recognize the contract. A continued to refrain from erecting the building, 
and was allowed to recover on the contract. See also Pannebaker v. Tuscarora R. R. 
Co., 219 Pa. 60; Ledebuhr v. Wisconsin Trust Co., 112 Wis. 657, 662. 


Where the corporation is the plaintiff. 


By the distinct weight of authority, the rules regulating recovery on an wlira vires 
contract are the same whether M, or the corporation, is plaintiff. See Copper Miners 
v. Fox, 15 Jur. 703; Nassau Bank @. Jones, 95 N. Y. 115; Bank of Chillicothe ». Swayne, 
8 Ohio 257; Marble Co. ». Harvey, 92 Tenn. 116. Cf. Davis v. Old Colony R. R. Co., 
131 Mass. 258, 272. 


In National Bank ». Matthews, 98 U. S. 621, a bank had loaned money on the 
security of real estate, and was allowed to enforce the security. In Central Trans- 
portation Co. ». Pultman’s Car Co., 139 U. S. 24, a corporation made a lease, and was 
not allowed to recover the rent reserved. In both cases the corporation which had 
done the wlira vires act was the plaintiff. Therefore these two cases cannot be distin- 
guished on the ground that the court has one rule when the corporation is plaintiff, 
and another when M is the plaintiff. 


35 
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Mortgages and leases. 


May the two cases just cited be distinguished on the ground that a lease is an 
executory transaction, and a mortgage is an executed transaction? 

It is submitted that a contract is never executed until the parties have purported 
to do all that they promised to do. The question whether the plaintiff should be given 
specific performance of a promise by the defendant, or should be given damages be- 
cause of non-performance cannot arise if the transaction is executed. 

If all the consideration for a lease has been paid, the transaction is executed, but 
not otherwise. Harris v. Gas Co., 76 Kan. 750; Memphis Co. v. Grayson, 88 Ala. 
572, 577- But see Pittsburgh R. R. Co. v. Altoona R. R. Co., 196 Pa. 452, 467; 
Camden R. R. Co. v. Mays Landing Co., 48 N. J. L. 530. 

A mortgage is given as security for the performance of a promise. In substance, 
the transaction is therefore executory. See Bank of Gadsden »v. Winchester, 119 Ala. 
168, 171. 

The real explanation of National Bank v. Matthews, taken in connection with Cen- 
tral Transportation Co. v. Pullman’s Car Co. is that at the time the Matthews case 
was decided the court did not entertain the views on ulira vires contracts which were 
later expressed by Mr. Justice Gray. The reasoning of the two cases is inconsistent, 
and, in intellectual honesty, ought to be recognized as inconsistent. 


Devises and bequests. 


A word as to devises and bequests to charitable corporations of property which 
(owing to its amount) they are not authorized to take. Here no question of contract 
— of promises — is involved. There is no dispute inter partes, — the testator wished 
to give, and the corporation wishes to receive. Moreover, the rights of the investing 
public are in no wise involved. The only objection is that, as against the state, the 
taking is unauthorized. It would seem therefore that, if the state does not wish to 
object (and, a fortiori, if the state has expressly waived its right to object), there is 
no occasion to allow the heirs or next of kin to array themselves in opposition to the 
will. The danger to the public possibly arising from large aggregations of property in 
the hands of corporations is sufficiently guarded against by the power of direct attack 
by the state, — this does not need to be supplemented by collateral attack. 

This view makes it immaterial to consider whether devises and bequests are executed 
or executory transactions. If the question were material, a devise would seem to be 
quite as much an executed transaction upon the death of the testator as a conveyance 
inter vivos is executed upon the delivery of the deed. In the one case the court must 
decide that the paper-writing is a will, but in the other case it must decide that the 
paper-writing is a deed. The nature of a bequest is not so clear. The legatee will 
usually need the aid of the court to obtain the property (and, at least, the executor 
will need the sanction of the court for having paid the money), and a court would 
probably be disinclined to regard the transaction as executed upon the death of the 
testator. 

There seems to be no decision in which one rule has been laid down as to devises, 
and another as to bequests, (See, however, the opinion of Battle, J., in Davidson Col- 
lege v. Chambers, 3 Jones Eq. (N. C.) 253, 260.) 

Collateral attack upon such devises and bequests was denied in Jones ». Haber- 
sham, 107 U. S. 174; Brigham ». Brigham Hospital, 134 Fed. 513, 527; White ». 
Howard, 38 Conn. 342; Eliot’s Appeal, 74 Conn. 586; Hamsher ». Hamsher, 132 
Ill. 273; Hayward ». Davidson, 41 Ind. 212; Farrington v, Putnam, 90 Me. 405; 
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Hanson 2. Little Sisters of the Poor, 79 Md. 434; Jn re Stickney’s Will, 85 Md. 79, 
104; Hubbard ». Worcester Art Museum, 194 Mass. 280; Chambers ». St. Louis, 29 
Mo. 543- 

Collateral attack was permitted in Cromie v. Louisville Orphans’ Home, 3 Bush 
(Ky.) 365, 383; Matter of McGraw, 111 N. Y. 66; Davidson College ». Chambers, 
3 Jones Eq. (N. C.) 253; Wood ». Hammond, 16 R. I. 98, 115; House of Mercy ». 
Davidson, go Tex. 529. 





HARVARD LAW REVIEW. 


A PROPOSED UNIFORM MARRIAGE LAW. 


HE subject of uniform marriage legislation has been before 

the Conference of Commissioners of Uniform State Laws 

since 1907. At the National Congress on Uniform Divorce Laws 

held in 1906, a committee had submitted certain important recom- 

mendations with reference to marriage licenses; but the Congress 

regarded this matter as beyond its scope, and recommended its 
consideration to the Commissioners on Uniform State Laws. 

No action was taken by the Commissioners in 1907. In 1908, 
at Seattle, the Conference received a lengthy report from the 
Committee on Marriage and Divorce, containing the draft of a 
marriage act. This draft was discussed in pdrt at the Detroit 
Conference in 1909, and the matter referred to a new committee 
for further action. The result of this action was a new draft, which 
was presented to the Conference at Chattanooga in 1910. It was 
considered in Committee of the Whole, and substantially agreed 
to, but, in view of the importance of the subject matter and of the 
proposed changes in the law, the Conference deferred action to the 
next year (1911), recommending that the Committee consider 
the suggestions made in the course of the discussion, and that the 
provisions be brought to the notice of the profession and the public 
at large. 

It is partly with a view to making this latter recommendation 
effective that this article is written, for which however the writer 
alone assumes responsibility. 

(1) Scope of the Bill—The proposed measure confines itself 
to regulations concerning the form of the marriage contract. The 
scope of the earlier draft was wider in so far as it included an enu- 
meration of the grounds of nullity and voidability of marriages, 
involving the thorny subjects of impediments and disabilities to 
marry, both absolute and relative. The elimination of these sub- 
jects from the new bill was due to the conviction that with refer- 
ence to them unanimity between the states cannot at present be 
in reason expected. The problem of miscegenation is peculiar to 





1 Proceedings of Commissioners at Portland, Maine, 1907, pp. 121-123. 
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the Southern states, and there is no particular reason why Northern 
states should be asked to enact stringent laws in that regard. A 
similar difficulty exists with regard to prohibited degrees of rela- 
tionship. There is some tendency at present to extend the pro- 
hibition to the fourth degree so as to include first cousins; the 
states favoring this interdiction may not wish to abandon it, while 
to advocate the extension of this prohibition to all other states 
would be to place this country in opposition to modern legislation 
in most other parts of the world. This question does not stand in 
need of precipitate settlement. There is as a matter of fact at 
present no basis upon which an agreement regarding impediments 
and disabilities is likely to be reached, and under these circum- 
stances it is wiser not to offer any uniform plan at all. It is true 
that in Germany, when, in 1875, the unification of the marriage 
law was undertaken, the subject of disabilities was included; un- 
fortunately, we have not reached the same degree of unity of senti- 
ment and opinion on vital points. 

The regulation of the form of the marriage contract is a distinct 
and complete subject in itself, and a great step forward will have 
been taken when uniformity will be established in that regard. 

(2) Abrogation of Common-law Marriage — The main principle 
of the proposed bill is the abrogation of the so-called common- 
law marriage. The Conference of Commissioners at Detroit gave 
instructions to that effect, with which the members of the Com- 
mittee concurred unanimously. The case has been so often pre- 
sented from both sides that it is not necessary to restate it here. 
There are arguments in favor of supporting the validity of a mar- 
riage irrespective of form; if there were not, the principle would 
not have been sanctioned by the Church for centuries. But there 
are considerations on the other side, and these, with the great 
majority of Western nations and peoples, have in the end prevailed. 
American courts have for a long time leaned strongly in favor of 
marriage by mere consent; they have interpreted statutes in that 
spirit, and with the exception of Massachusetts, Maryland, and 
the Virginias, all states have at one time or other recognized com- 
mon-law marriages, and the majority recognize them now. There 
is still a considerable sentiment, if not in their favor, at least against 
their being refused legal recognition. This found expression in a 
motion brought forward at the Conference substantially to the 
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effect that a marriage contract without compliance with the statu- 
tory requirements should not be void, but that the parties to such 
a marriage should derive no rights of property from it. 

Whatever may be thought abstractly of such a proposition, a 
compromise on that basis should be declined, for the following 
reason: Within recent years a number of states, among them the 
important jurisdictions of New York and Illinois, have legislated 
expressly against the validity of common-law marriages by mere 
consent, overturning their previous policy. The general legisla- 
tive tendency seems to be in that direction. Should the Commis- 
sioners of Uniform State Laws ask these states to reverse their 
course and go back to a policy which they in common with the 
majority of civilized communities throughout the world have aban- 
doned? Uniformity is desirable, but not at any price. The meas- 
ures recommended by the Commissioners should be in the line of 
progress, and not of retrogression. A uniform marriage law per- 
petuating the common-law marriage is simply not worth while. 
If the Conference should decide in favor of the common-law mar- 
riage, the wise policy will be, not to embody a provision to that 
effect in the law, but to leave the subject of the validity of mar- 
riage alone, and simply present a measure placing the administra- 
tive features of marriage licenses on a uniform basis. That would 
be some gain, and it would not be a step backward. 

Adopting the abrogation of the common-law marriage as the 
leading principle, the gist of the proposed law is contained in its 
first section, which provides, in substance, that a marriage may be 
validly contracted only after a license has been issued therefor, 
and either before any person authorized by the laws of the state to 
celebrate marriages, or in accordance with the customs or rules of 
a religious society, denomination, or sect. In either case the mar- 
riage is contracted by the parties declaring in the presence of at 
least two witnesses that they take each other as husband and wife. 

(3) The Requirement of a License — It will be noticed that the 
obtaining of a license is made essential to the validity of a mar- 
riage. The prevailing rule in this country is that this requirement 
is only directory; and even the statutes which might bear a differ- 
ent interpretation are so construed by the courts. Is the proposed 
departure from the existing law in the direction of increasing 
strictness justified ? 





A PROPOSED UNIFORM MARRIAGE LAW. 551 


The controlling consideration was that in this way alone ade- 
quate recognition is given to the civil character of the marriage 
contract. In most European countries and in a number of Latin- 
American states the development has been toward a compulsory 
civil marriage, solemnized by some state functionary, so that a 
clergyman cannot even act as the representative of state author- 
ity. For such a policy of out and out secularization there is in this 
country no demand, and it would probably arouse strong opposi-+ 
tion. If then we would establish at some point the connection of 
the state with the marriage relation — and this is desirable not 
merely from the point of view of civic policy, but for the practical 
purpose of securing authentic and easily accessible records —, it 
must be done through the license, which therefore should be given 
equal legal importance with the solemnization itself. 

The marriage license is a well-established institution in this 
country; since New York adopted it in 1907, it is stated that 
South Carolina is the only state that does not require it. The re- 
quirement is therefore in accordance with popular custom, and 
will create no friction. Careful provision is made that no marriage 
shall be invalidated by any error, defect, or irregularity in the 
issue of the license or in the license itself; parties desiring in good 
faith to comply with the law run therefore no risk through their 
own or through official ignorance of technicalities. In order still 
further to remove the possibility of hardship, a provision was in- 
troduced at the Conference and adopted in committee to the 
effect that where a marriage has been solemnized as required by 
the act, and the parties have immediately thereafter assumed the 
habit and repute of husband and wife, and have continued the same 
uninterruptedly thereafter for at least one year or until the death 
of either of them, it shall not be lawful to prove that a license has 
not been issued. Even with a provision less liberal than this it 
would be difficult to imagine a case in which the mandatory char- 
acter of the license requirement can work harm or injustice. 

It goes without saying that the issue of the license does not 
operate as a dispensation with any of the substantive disabilities 
to marry, and it is provided that every license shall contain an 
express statement to that effect. 

(4) The Issuing of the License — While it appears from what 
has been said that the detailed provisions concerning licenses and 





552 HARVARD LAW REVIEW. 


their issue do not affect the validity of marriage, they are of great 
importance from a practical point of view, since their observance 
is adequately insured by penalties. 

The bill does not name the licensing officials; each state is left 
to select such officers as it chooses, uniformity in that respect being 
of no great consequence. It is otherwise as to the district from 
which the license is to issue. One of the recommendations made to 
the Uniform Divorce Congress was that no license shall issue in 
any county other than the domicile of one of the applicants. The 
argument in favor of that position is that the licensing authority 
of that district is apt to know the parties or one of them, or can 
inform himself readily as to the truth of their statements, and is 
therefore less likely to be deceived than an official of another dis- 
trict. It is further supported by the practice of the European 
states. However, a serious difficulty stands in the way of such a 
requirement, at least unless it is considerably qualified. Its effect 
would be to make marriages outside of the state of the domicile of 
either of the parties impossible. It is true that such a result is 
accepted in a country like Germany. Parties neither of whom 
reside in Germany cannot marry under the German law. But a 
similar exclusiveness would not be appropriate to our states which 
are practically provinces of one great country. It is quite possible 
that a woman, earning her living and therefore residing in New . 
York and engaged to marry a resident of New York, may desire to 
be married from the home of her parents or of a brother or sister 
who may reside in New Jersey or Connecticut. It is obvious that 
New Jersey cannot condition solemnization of a marriage within 
her borders upon a license to be issued in a foreign jurisdiction. It 
would be necessary to substitute for the license a mere certificate, 
and leave it to the comity of the other state to comply with the 
requirements of the New Jersey law. If states are to allow mar- 
riages between two non-resident parties, it follows logically that 
the issuing of licenses cannot be confined to the county of residence 
or domicile. 

The requirement, on the other hand, that the license be issued 
in the district in which the marriage is to be solemnized is recom- 
mended by the advantage it affords with reference to the marriage 
records. The return of the marriage certificate is more easily 
secured, if it is to the same county; and if a search is to be made 
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at any future time for the marriage record, it will be an advantage 
to know that it must be found in the county of celebration, the 
place of which is most likely to be known, and not in the county of 
the domicile, which may be quite unascertainable. The Committee 
of the Whole at Chattanooga decided in favor of requiring the 
license to be issued from the county or other district in which the 
marriage is to be celebrated. The drafting committee, however, 
has since adopted a compromise, requiring, where the parties are 
to be married in the state in which either of them resides, a license 
from the district of such residence, and requiring a license from 
the district of celebration, where both parties are non-residents of 
the state. Provision is made whereby the parties are required to 
state under oath the facts relevant to the issue of the license, and 
this oath may be taken either at the county of residence or at the 
county of solemnization. This provision renders it unnecessary, 
where the license must be obtained from the district of celebration, 
for a party who lives at a considerable distance from the place of 
marriage to be there personally five days in advance of the mar- 
riage day. 

(5) Preliminary Application— The bill proposes an innova- 
tion upon the law of nearly all the states by requiring a five days’ 
interval between the application for the license and its issue. Since 
special provision is made for emergency cases, no inconvenience 
can result from this, and the prescribed delay simply serves to 
carry out the purpose of the license itself. Formerly the universal 
practice was, and in the European countries the practice is still, 
to have the marriage preceded by a publication of banns. The 
license was originally a special indulgence, meaning a license to 
dispense with the banns, and in some American states license and 
banns are still used in the alternative. Most states have finally 
contented themselves with the more expeditious method of the 
license; but it is in accordance with the present tendency toward 
better safeguarding deliberation and legality to give a chance for 
the bringing forward of objections. Applications for licenses will 
be posted, and, according to the customary practice, the news- 
papers will publish them; the bill then makes a provision for the 
filing of objections and a speedy and summary disposition by the 
probate court. It may be mentioned that the proposed separa- 
tion of application and license is in accordance with the law of 
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Maine. Wisconsin prescribes a delay between the issue’ of the 
license and the marriage, but it is obviously better not to have a 
license issued that is not available, and which, like a check bear- 
ing a future date, is apt to create confusion. It may be stated 
that an advance application for a license was one of the recom- 
mendations made to the Uniform Divorce Congress. The license 
is good for one year only. Such a limit is in accordance with the 
law of a few states and of most foreign countries. It is clear that 
circumstances may arise in course of time which may render the 
statements of the license untrue. 

(6) Form of Marriage — The normal form of the marriage is 
the declaration by the parties before an officiating person and 
two witnesses that they take each other as husband and wife. 
Three points are to be noted: (1). The law leaves it to each state 
to determine who has the right to officiate; nearly all states au- 
thorize clergymen, judges, and justices of the peace to solemnize 
marriages, and the disturbance of settled customs in that respect 
would not be desirable. (2) The declaration that constitutes the 
efficient act is that of the parties, and not that of the officiating 
person: this is in accordance with the common law and the law of 
the Catholic Church, while the law of the Lutheran Church is be- 
lieved to be different. (3) No particular form of declaration is 
prescribed, the ceremonial character of the whole act being nor- 
mally sufficient to insure some explicit utterance. The witnesses 
are required to be competent, 7. ¢., of sufficient understanding, but 
their incompetency would not invalidate the marriage. 

The bill further sanctions any form that is in accordance with 
the rites of a religious society. The main purpose is to save the 
legality of Quaker marriages, in which there is no distinct offi- 
ciating person, and which are commonly recognized by our laws. 
The bill as drawn by the committee confined this form of mar- 
riage to cases where at least one of the parties is a member of the 
society. This restriction was opposed and provisionally elimi- 
nated at Chattanooga. Perhaps this was due to an impression 
that the restriction applied to ordinary religious marriages. This, 
of course, is not true. The ordinary religious marriage is cele- 
brated before a clergyman, and a clergyman is under the pro- 
visions of the bill authorized to marry persons of any faith, his own 
or another. The question is whether the very exceptional and 
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abnormal form of self-marriage is to be permitted where the re- 
ligious persuasion of neither of the parties demands it. There 
seems to be no reason whatever for such a concession. Nor can 
there be any difficulty in proving that one of the parties was the 
member of such a religious society. 

Since 1860 there has been a law on the federal statute books ” 
to the effect that marriages in presence of any consular officer of 
the United States in a foreign country between persons who would 
be authorized to marry if residing in the District of Columbia, 
shall be valid to all intents and purposes, and shall have the same 
effect as if solemnized within the United States. Under the Con- 
stitution, the United States is without authority to render such 
marriages valid within any state. This is the official view of the 
government of the United States, as expressed in the Consular 
Regulations.? The general rule, however, that a marriage valid 
where celebrated is valid everywhere, is recognized (subject to 
certain exceptions) in every American state, and remains undis- 
turbed by the proposed uniform law. In countries therefore in 
which by treaty, custom, or positive law, marriages concluded in 
the presence of an American consul between American citizens 
are valid, they will continue to be valid, and if the validity of such 
marriages by the law of the foreign country depends upon the ex- 
press grant of authority by the sovereignty which the consul rep- 
resents, such authority is given by § 4082 of the Revised Statutes. 
Where, however, a marriage concluded in the presence of the Ameri- 
can consul is invalid by the laws of the country where it is con- 
cluded, § 4082 of the Revised Statutes does not render it valid for 
any state (no matter what its effect may be for the District of 
Columbia or a territory), nor is it desirable that such a marriage 
should be validated. No express provision is consequently called 
for to deal with this matter. 

(7) Nullity Provisions and Saving Clauses — The nullity of 
marriages contracted in violation of the two main requirements of 
the law which are placed at its head is expressly declared; on the 
other hand, there is also a careful enumeration of irregularities 
which do not vitiate the marriage, provided at least one of the 
parties acts in good faith. In accordance with the law of many 





2 Rev. Stat. § 4082. 
8 See Moore, International Law Digest, § 240. 
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states, it is provided that a marriage contracted in good faith shall 
not be void by reason of the want of authority of the officiating 
person.‘ 

Like the laws of many states, the bill requires for the marriage 
of a minor the consent of his or her parent or guardian. American 
statutes do not expressly avoid a marriage contracted without 
such consent, and the courts do not admit that consequence by 
construction. In England where nullity was expressly declared by 
Lord Hardwicke’s Act, the legislature had to abrogate this pro- 
vision as one of intolerable hardship. There is however.a middle 
ground which may well be pursued in view of the evil effects of 
hasty marriages entered into by immature persons. The bill 
therefore provides that such a marriage shall be voidable upon the 
application of the minor, or of the parent or guardian. Such appli- 
cation cannot be made after the minor has reached full age and 
voluntarily cohabits with the other party, nor in any event more 
than one year after reaching full age. If the application is made 
by the parent or guardian it must be made within thirty days after 
obtaining knowledge of the marriage. The court may refuse to 
grant the application if such refusal shall appear to be advisable. 

The bill copies the provision of the law of Massachusetts, ac- 
cording to which a marriage, void by reason of a subsisting prior 
marriage, but contracted by one of the parties in good faith, is 
validated by continued cohabitation after the removal of the im- 
pediment. The reports show cases where the absence of such a 
provision led to great hardship.’ A provision of this kind will be 
more necessary if the new law shall be adopted than it was ever 
before. For it was one of the benefits of the recognition of common- 
law marriages, that it was possible to assume a common-law mar- 
riage after the removal of the impediment; under the new régime 
this expedient would be cut off. An express curative- provision 
therefore becomes necessary to validate the marriage. 








‘ The bill as passed by the committee of the whole contained a clause to the effect 
that if only one of the parties was ignorant of the want of authority, that party shall 
have the right to proceed within one year for the annulment of the marriage. Such a 
case is necessarily one of gross deception practiced upon the ignorant party, and 
where the ceremony was believed to be, but in reality was not, religious, there may 
be conscientious scruples against continued cohabitation. Opinion upon this point 
seems, however, to be divided. 

5 See Collins », Voorhies, 47 N. J. Eq. 315. 
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(8) Records — The bill makes careful provision for the record- 
ing of licenses, the return of certificates, etc. A system of state 
registration is likewise established. The details involve no ques- 
tion of principle, but mere practical considerations of an adminis- 
trative character. The securing of publicity and of authentic 
proofs is one of the main objects, and will be one of the chief benefits, 
of the proposed legislation. Uniformity is here of particular value. 
Complete and accurate marriage records are essential to a reliable 
system of vital statistics, and reliable vital statistics ate more and 
more needed with the expanding functions of our social legislation.® 

; Ernst Freund. 


UNIVERSITY OF CHICAGO. 


AN ACT 


Relating to and Regulating Marriage and Marriage Licenses; and to 
promote Uniformity between the States in reference thereto. 


Section I. Be it enacted, etc., That marriage may be validly con- 
tracted in this State only after a license has been issued therefor, in the 
manner following: 

1. Before any person authorized by the laws of this State to cele- 
brate marriages (and hereinafter designated as the officiating person), 
by declaring in the presence of at least two competent witnesses other 
than such officiating person, that they take each other as husband and | 
wife; or, 

2. In accordance with the customs, rules, and regulations of any 
Religious Society, Denomination, or Sect to which either of the parties 
may belong, by declaring in the presence of at least two competent 
witnesses, that they take each other as husband and wife. 

Sect. II. No persoris shall be joined in marriage within this State 
until a license shall have been obtained for that purpose from the ....... 


OC OO: atid in which one of the parties resides; Provided, that if 
both parties be non-residents of the State, such licenses may be ob- 
tained from the ............ Se hes ss ccuwans where the marriage 


ceremony is to be performed. 

Sect. III. Application for a marriage license must be made at 
least five days before the license shall be issued; Provided, that in cases 
of emergency, or extraordinary circumstances, the Judge of the Court 





6 The text of the more important sections of the Act follows. 
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having Probate Jurisdiction may authorize the license to be issued at 
any time before the expiration of said five days. 

Sect. IV. No license shall be issued unless both of the contracting 
parties shall be identified to the satisfaction of the proper 
who shall further require of the parties, either separately or together, 
a statement under oath relative to the legality of the contemplated 
marriage, the date of same, the names, relationship, if any, age, nation- 
ality, color, residence, and occupation of the parties, the names of the 
parents, guardians, or curators of such as are under the age of legal 
majority, any prior marriage or marriages of the parties, or either of 
them, and the manner of the dissolution thereof; and if there be no 
legal objection thereto, such shall issue a Marriage License in 
the form hereinafter prescribed. Or, the parties intending marriage 
may, either separately or together, appear before any 
magistrate or justice of the peace of the (whether in this 
or any other State) wherein either of the contracting parties resides, or 

where the marriage is to be performed, who shall re- 
quire of them a statement under oath as above provided; and such 
statement, having been duly subscribed and sworn to, and the parties 
having been duly identified, shall be forwarded to the proper 
who, if satisfied after an examination thereof, that the same is in proper 
legal form, and that no legal objection to the contemplated marriage 
exists, shall issue a license therefor. 

Sect. V. No license shall be issued if either of the contracting parties 
be under the marriageable age of consent as established by law. If 
either of the contracting parties be between the marriageable age of 
consent as established by law, and the age of legal majority, to wit, 
between years and years, if a male, and between 
years and years, if a female, no license shall be issued without 
the consent of his or her parents, guardian, or curator, or of the parent 
having the actual care, custody, and control of such minor or minors, 
given before the under oath, or certified under the hand of 
such parents, guardian or curator as aforesaid, and properly verified by 
affidavit before a Notary Public or other official authorized by law to 
take affidavits, which certificate shall be filed of record in the office of 

and entered by him on the Marriage License Docket 
before issuing said license; Provided, that if there be no guardian or 
curator of either or both of such minors, or if there be no competent 
person having the actual care, custody, and control of such minor or 
minors, then the Judge of the of the residence of the minor 
having Probate Jurisdiction may, after hearing, upon proper cause 
shown, make an order allowing the marriage of such minor or minors. 
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Sect. VI. Immediately upon entering an application for a license, 
shall post in his office a notice giving the names and resi- 
dences of the parties applying therefor, and the date of the application. 
Any person believing that the statements of the application are false 
or insufficient, or that the applicants or either of them are incompetent 
to marry, may file with the Court having Probate Jurisdiction in the 
in which the license is applied for, a petition under oath, set- 
ting forth the grounds of objection to the marriage, and asking for a 
rule upon the parties making such application to show cause why the 
license should not be refused. Whereupon, said Court, if satisfied that 
the grounds of objection are prima facie valid, shall issue a rule to show 
cause as aforesaid, returnable as the Court may direct, but not more than 
ten days from and after the date of said rule, which rule shall be served 
forthwith upon the applicants for such license, and upon the clerk before 
whom such application shall have been made, and shall operate as a 
stay upon the issuance of the license until further ordered. If, upon 
hearing, the objections be sustained, the Court shall make an order 
refusing the license; the costs to rest in the discretion of the Court; 
but if the objections be overruled, the party or parties filing the same 
shall be liable for all costs of the proceedings. 

Sects. VII, VIII, and IX provide for penalties, blank forms, and 
dockets. 

Sect. X. The license shall authorize the marriage ceremony to be 
performed in any of this State, excepting that where both par- 
ties are non-residents of the State, the ceremony shall be performed 
only in the in which the license is issued. The license shall be 
directed “to any person authorized by the law of this State to solemnize 
marriage,’ and shall authorize him to solemnize marriage between the 
parties therein named, at any time not more than one year from and 
after the date thereof. If the marriage is to be solemnized by the par- 
ties without the presence of an officiating person, as provided by para- 
graph two of Section one of this Act, the license shall be directed to the 
parties to the marriage. If either of the parties be not of the age of 
legal majority, then his or her age shall be stated, and the fact of the 
consent of his or her parents, guardian, or curator shall likewise be stated; 
and if either of said parties shall have been theretofore married, then 
the number of times he or she shall have been previously married, and 
the manner in which the prior marriage or marriages was or were dis- 
solved, shall be stated. The officiating person shall satisfy himself that 
the parties presenting themselves to be married by him are the parties 
named in the license; and if he knows of any legal impediment to such 
marriage, he shall refuse to perform the ceremony. The issue of a license 
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shall not be deemed to remove or dispense with any legal disability, 
impediment or prohibition rendering marriage between the parties 
illegal, and the license shall contain a statement to that effect. 

' Sects. XI and XII give the form of marriage licenses. 

Sect. XIII. The license shall have appended to it three certificates, 
numbered to correspond with the license, (one marked “original,” one 
marked “duplicate,” and one marked “triplicate,”) which shall be in 
form substantially as follows: 

[The forms are omitted. ] 

Sect. XIV. The Marriage Certificates marked “original” and 
“duplicate,” duly signed, shall be given by the officiating person to the 
persons married by him; and the certificate marked “triplicate” shall 
be returned by such officiating person, or, in the case of a marriage 
ceremony performed without an officiating person, then by the parties 
to the marriage contract, or either of them, to the ........ who issued 
the license, within thirty days after the date of said marriage. 

Sact. XV. The sail ........ upon receiving such triplicate cer- 
tificate, shall immediately enter the same on the Docket where the 
Marriage License of said parties is recorded, and place such certificate 
on file. 

Sects. XVI-XXI provide for penalties. 

Sect. XXII. A copy of the record of the Marriage License, and 
Marriage Certificate, certified under the hand of said ...... and the 
seal of the court, shall be received in all courts of this State as prima 
facie evidence of such marriage between the parties therein named. 

Sect. XXIII. All marriages hereafter contracted in violation of 
any of the requirements of Section I of this Act shall be null and void, 
(except as provided in Sections XXIV and XXV of this Act); Pro- 
vided, that the parties to any such void marriage may, at any time, 
validate such marriage by complying with the requirements of this Act, 
and the issue thereof, if any, shall thereupon become legitimate, as pro- 
vided by Section XXVIII of this Act. 

Sect. XXIV. No marriage hereafter contracted shall be void by 
reason of want of authority or jurisdiction in the officiating person 
solemnizing such marriage, if the marriage is in other respects lawful, 
and is consummated with the full belief on the part of the persons 
so married, or either of them, that they have been lawfully joined 
in marriage. 

Sect. XXV. No marriage hereafter contracted shall be void either 
by reason of the license having been issued without the consent of the 
parents, guardian, or curator of a minor, or by a ........ not having 
jurfsdiction to issue the same, or by reason of any omission, informality, 
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or irregularity of form in the application for the license or in the license 
itself, or by reason of the incompetency of the witnesses to such mar- 
riage, or because the marriage may have been solemnized ina ........ 
other than the ........ prescribed in Section X of this Act, or more 
than one year after the date of the license, if the marriage is in other 
respects lawful and is consummated with the full belief on the part of 
the persons so married, or either of them, that they have been lawfully 
joined in marriage. Where a marriage has been celebrated in one of the 
forms provided for in Section I of this Act, and the parties thereto have 
immediately thereafter assumed the habit and repute of husband and 
wife, and have continued the same uninterruptedly thereafter for the 
period of one year, or until the death of either of them, it shall not be 
lawful to prove that a license has not been issued as required by this 
Act. te 

Sect. XXVI. A marriage contracted by a person requiring the 
consent of a parent, guardian, or curator, without such consent, shall 
be voidable upon the application of such person, or of the parent, guar- 
dian, or curator of such person, but no such application shall be made 
after the party requiring consent has reached the age of legal majority 
and has voluntarily cohabited with the other party, or in any event 
more than one year after such party has reached the age of legal majority; 
Provided, that no such marriage shall be avoided upon the application 
of the parent, guardian, or curator, unless such application shall be made 
within thirty days after acquiring knowledge of such irregular marriage. 
The Court may refuse to grant the application if such refusal shall appear 
to be advisable. Any Court having jurisdiction to grant divorces shall 
have power to annul a marriage as provided by this section. But the 
issue of such marriage shall not be deemed illegitimate. 

Sect. XXVII. If a person during the lifetime of a husband or wife 
with whom the marriage is in force, enters into a subsequent marriage 
contract in accordance with the provisions of Section I of this Act, and 
the parties thereto live together thereafter as husband and wife, and 
such subsequent marriage contract was entered into by one of the par- 
ties in good faith, in the full belief that the former husband or wife was 
dead, or that the former marriage had been annulled, or dissolved by 
a divorce, or without knowledge of such former marriage, they shall, 
after the impediment to their marriage has been removed by the death, 
or divorce of the other party to such former marriage, if they continue 
to live together as husband and wife in good faith on the part of one of 
them, be held to have been legally married from and after the removal 
of such impediment, and the issue of such subsequent marriage shall be 
considered as the legitimate issue of both parents. 

~ 
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Sect. XXVIII. In any and every case where the father and mother 
of an illegitimate child or children shall lawfully intermarry, such 
child or children shall thereby become legitimated, and enjoy all the 
rights and privileges of legitimacy as if they had been born during the 
wedlock of their parents, and this section shall be taken to apply to all 
cases prior to its date, as well as those subsequent thereto; Provided, 
that no estate already vested shall be divested by this Act. 

Sect. XXIX. The........ of each ...... shall, on or before the 
first day of February in each year, make return to the ........ of this 
State, upon suitable blank forms to be provided by the State, of a state- 
ment of all Marriage Licenses issued by him during the preceding 
calendar year, including all the facts required to be ascertained by him 
upon the issuing of each license, and shall also make return of a state- 
ment of all Marriage Certificates which shall have been returned to him 
during such period, and upon neglect or refusal so to do, such ........ 
shall forfeit and pay the sum of one hundred dollars for the use of the 
proper.... 

Sect. XXX. This Act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those States 
which enact it. 

SEecT. XXXI. Provides for fees. ... 

SEcT. XXXII. Repealing clause. 
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THE FEDERAL CorPORATION Tax. —In 1909, Congress imposed on 
every corporation organized in, or doing business in, any state of the 
United States, a special excise tax, with respect to doing business, equiva- 
lent to one per centum upon its entire net income over and above $5000.! 
The Supreme Court of the United States unanimously upheld the con- 
stitutionality of this tax. Flint v. Stone Tracy Co., U. S. Sup. Ct., 
March 13, 1911.? 





1 The full wording of this part of the statute is: “That every corporation, joint 
stock company or association organized for profit and having a capital stock repre- 
sented by shares, and every insurance company, now or hereafter organized under the 
laws of the United States or of any state or territory of the United States or under 
the acts of Congress applicable to Alaska or the District of Columbia, or now or here- 
after organized under the laws of any foreign country and engaged in business in any 
state or territory of the United States or in Alaska or in the District of Columbia, shall 
be subject to pay annually a special excise tax with respect to the carrying on or doing 
business by such corporation, joint stock company or association, or insurance com- 
pany equivalent to one per centum upon the entire net income over and above five 
thousand dollars senboul te it from all sources during such year, exclusive of amounts 
received by it as dividends upon stock of other corporations, joint stock companies or 
associations, or insurance companies, subject to the tax hereby imposed; or if organized 
under the laws of any foreign country, upon the amount of net income over and above 
five thousand dollars received by it from business transacted and capital invested 
within the United States and its territories, Alaska and the District of Columbia 
during such year, exclusive of amounts so received by it as dividends upon stock of 
other corporations, joint stock companies or associations, or insurance companies, sub- 
ject to the tax hereby imposed.” U. S. St., 1909, ch. 6, § 38. 

2 Fifteen cases were decided under this opinion. On the same day the court held 
that trusts not organized under statutes but recognized at common law were not 
within the act, Eliot ». Freeman, U. S. Sup. Ct., March 13, ror1, and that a corpora- 
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The strongest argument against the tax was that it is a direct tax, 
and, not being “apportioned among the several states . . . according to 
their respective numbers,” it contravenes Art. I, § 2, of the Constitu- 
tion. No definition of “direct tax” has yet been generally accepted.’ 
Capitation taxes‘ and taxes on land are unquestionably direct;® but 
the Supreme Court has never: considered as direct, taxes on privileges 
and transactions,’ which class includes excise taxes.’ In 1895, it laid 
down the doctrine that a tax on the income from land and on the income 
from personal property amounts to a tax on the land and personal 
_ property itself, and is direct. Both before and since this decision, 
however, the court has consistently held that the fact that a tax is 
measured by income from property does not make it direct. The dis- 
tinction seems a strange one,!° but it is at least well-defined; the test 
is whether the tax is imposed on property solely because of its owner- 
ship." Although the mere declaration in a statute that a tax is an ex- 
cise does not make it so, the holdings of the Supreme Court make 
practically everything turn on the object expressed, rather than the 
mode of measurement. And the measure of a tax may be property 
which is itself non-taxable.™ 

The second great objection made to the statute was that it taxes 
franchises created not by the United States but by the states. The 
Constitution gives Congress power to lay and collect excises; if affirma- 
tive justification were needed for the power to levy this kind of an excise 
it could be found in the facts that the federal government does give state- 
created corporations the benefit of its protection,’ and that its revenue 
must be obtained from the same territory, property, and activities which 





tion whose sole function is to hold title to land, and to distribute its rentals, is not 
doing business within the meaning of the act, Zonne v. Minneapolis Syndicate, U. S. 
Sup. Ct., March 13, 1ort. 

3 See 20 Harv: L. REV. 280; 24 id. 31; 2 THAYER, CASES QN CONSTITUTIONAL 
Law, note, 1325-1327. 

4 U. S. Consr., Art. I, § 9, contains the language, “No capitation or other direct 
tax.” 

5 See Veazie Bank v. Fenno, 8 Wall. (U. S.) 533, 544; Jupson, TAXATION, 648. 

§ See Hylton v. United States, 3 Dall. (U. S.) 171; Spreckels Sugar Refining Co. ». 
McClain, 192 U. S. 397. 

’ For definitions of “‘excise” see Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 
420, 592; CooLey, ConsTITUTIONAL LiuirtaTIons, 7 ed., 680. And for a list of taxes 
upheld by the Supreme Court as excises, see GRAY, LruiTaTIoNs OF TAXING Power, 


352. 

8 Pollock v. Farmers’ Loan & Trust Co., 158 U. S. 601. Probably taxes on incomes 
from sources other than real or personal property would not be direct. See Jupson, 
TAXATION, 652. ‘ 

® Springer v. United States, ro2 U. S. 586; Knowlton v. Moore, 178 U. S. 41; 
Spreckels Sugar Refining Co. ». McClain, supa. 

10 See 9 Harv. L. REV. 207; 20 id. 280. 

11 See Knowlton v. Moore, supra, 41, 81, 82. 

12 See Galveston, Harrisburg & San Antonio Ry. Co. v. Texas, 210 U. S. 217; West- 
ern Union Tel. Co. v. Kansas, 216 U. S. 1. 

13 See Bank Tax Case, 2 Wall. (U. S.) 200; Home Ins. Co. ». New York, 134 U. S. 
594; Spreckels Sugar Refining Co. ». McClain, supra. 

14 Maine v. Grand Trunk Ry., 142 U. S. 217; Plummer 2. Coler, 178 U. S. 115. 

% U.S. Const., Art. I, § 8. 

16 One of the federal Circuit Courts recently resorted to this sort of argument to 
sustain another form of excise tax. United States v. Billings, 44 N. Y. L. J. 2593, 
2594. 
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the states tax.” But it is enough that there is no express constitutional 
limitation on this sort of thing.’ The only implied restriction is that 
the federal government shall not cripple a state in the exercise of its 
governmental functions; !* but corporations, even so-called public ser- 
vice companies, are not actual agencies of the state. Even if Congress 
by taxation virtually destroyed such state franchises, the courts could 
give no remedy.” 

Another objection considered in the principal case was that the dis- 
tinction between a business carried on by a corporation and one carried 
on by a partnership or individual violated the constitutional provision #4 
that “all excises . . . shall be uniform throughout the United States.” 
This clause, however, demands only geographical uniformity;* and, 
moreover, the difference between corporations and partnerships is a 
substantial one.* The various other objections the court dismissed 
with little difficulty. 

In summary, it may be said that the case of Flint v. Stone Tracy Co. 
is important for two reasons: it settles a question of vast importance to 
business interests throughout the whole country, and to the federal, 
and incidentally to the state, revenue; and it establishes firmly the: 
distinction between a tax on income from property and a tax on a privi- 
lege measured by that income. But as each link in the chain of reason- 
ing necessary to support the tax had previously been decided by the 
Supreme Court, it forms no notable addition to the constitutional his-. 
tory of taxation. 





WAIVER OF STOCKHOLDERS’ LiaBiLity. — In a recent case the plain- 
tiff, relying on the representation that the shares of corporate stock 
had been fully paid for, purchased bonds of the corporation, each bond 
containing a waiver of all remedies against the stockholders. The stock 
had in fact been paid for with land accepted at a gross overvaluation; 
and, upon the corporation’s becoming insolvent, this action was brought 
to recover the balance due on the shares. The court held the share- 
holders liable since the waiver was not intended to include any right 
arising from misrepresentation. Downer v. Union Land Co., 129 N. W. 
777 (Minn.). By the better authority a person dealing with a corpora- 
tion may by express agreement waive a constitutional or statutory lia-. 
bility of the stockholders and agree to look only to the corporation and 





17 This was pointed out by the court in the principal case. 

18 See Gray, Limitations OF TAXING POWER, 345. 

19 See South Carolina v. United States, 199 U. S. 437, 461. 

20 But cf. Flaherty v. Hanson, 215 U.S. 515. 

U.S. Const., Art. I, § 8. 

2 Knowlton v. Moore, supra. 

% See Flint v. Stone Tracy Co., supra, 563. 

* The other objections were, in brief, as follows: that the bill did not originate in 
the House of Representatives; that the method of measuring the tax is arbitrary; 
that the $5000 limit is arbitrary; that the exception of certain associations is arbi- 
trary; that the details of deducting interest payments by banks are arbitrary; and 
that the provision regarding tax returns involves unreasonable searches and seizures. 
The court declined to consider the objection that foreign corporations, doing a local 
business in a state, are not within the control of Congress for taxing purposes, as no 
such case was presented in the record. 
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its property for the payment of his debt.! But it is a general principle 
of the law of waiver that there must be the intentional relinquishment 
of a known right; in other words, there must be knowledge of all the 
facts and circumstances attending the creation of the right alleged to 
have'been waived.? The liability in this case is based not on a statutory 
provision but on a misrepresentation of fact in stating the amount of 
capital to be greater than it was.’ And as this circumstance was wholly 
unknown to the plaintiff, the court in arriving at its decision merely 
applied the general principle of waiver in construing the agreement, 
and held such right not to have been within the contemplation of the 
parties and therefore not included in the waiver. 

An interesting question is left unsettled, as to whether there may be 
express provision against such liability. While the defense of fraud in 
a contract may be waived subsequently to its discovery by the defrauded 
person,‘ a stipulation in the original contract waiving that defense is 
generally held invalid, either on the ground that the waiver being part 
of the fraudulently obtained contract was itself obtained by fraud and 
is therefore invalid, or because public policy forbids such agreements.® 
This rule has not been universally followed,® especially in the case of 
incontestability clauses in insurance policies.’ A waiver of any right of 
action arising out of the contract would necessarily be governed by the 
same principles as a waiver of a defense to an action on the contract. 
Where an agreement provided that the plaintiff must verify all repre- 
sentations for himself and not rely on their accuracy, it was construed 
to mean an assumption by him of the risk of honest mistakes but not of 
fraud,* and a similar interpretation would be placed on a provision re- 
ferring to a particular representation. An express stipulation in the bond 
to the effect that the bondholder has in no way relied on any representa- 
tion that the stock has been paid in full should be held valid since it 
takes effect not as a waiver of an existing right of action but as showing 
no reliance on the representation and hence no fraud in the transaction. 
But the courts would be very astute in ferreting out some fraud as a 
ground for setting the contract aside, and would be especially inclined 
to do so if not clearly shown that the bondholder had actual notice of 
the stipulation.’ In jurisdictions where the stockholders’ liability in 
such cases is based on the “trust fund” theory,’ no difficulty would 
arise where the bondholder actually knew of the stipulation, since a 
right in the trust fund may be released and a sufficient consideration 
for the release is found in the issuing of the bond to him. 





1 Bush v. Robinson, 95 Ky. 492. Contra, Kreisser v. Ashtabula Gas Light Co., 24 
Oh. Cir. Ct. Rep. 313. 

2 Fairview R. Co. v. Spillman, 23 Or. 587, 592. 

8 Hospes v. Northwestern Mfg. Co., 48 Minn. 174, 197. 

4 Wheeler v. McNeil, ror Fed. 685. 

5 Bridger v. Goldsmith, 143 N. Y. 424. 

6 For example, in the case of building contracts where provision is made that the 
architect’s certificate cannot be set aside on grounds of fraud or collusion. Tullis 2. 
Jacson, [1892] 3 Ch. 441. Contra, Redmond v. Wynne, 13 N. S. W. L. Rep. 39. 

7 See 24 Harv. L. REv. 53. 

8 Pearson v. Dublin Corporation, [1907] A. C. 351. 

® See Greenwood v. Leather Shod Wheel Co., [1900] 1 Ch. 421, 437. 

10 See 20 Harv. L. REv. 401. This theory is that the corporation holds in trust for 
its creditors any right against shareholders for amounts due on their stock. ~ 

















NOTES. 567 


JURISDICTION OVER MOVABLE PROPERTY BROUGHT INTO A STATE 
WITHOUT THE OWNER’S ConsENT. — In spite of frequent repetitions of 
the statement, especially in the earlier authorities, that rights in movable 
property depend on the law of the owner’s domicile, the rule now seems 
to be that, at least in so far as they are affected by transactions inter 
vivos, it is ‘the law of the situs which governs.? Undoubtedly the basis 
for the rule is found in the complete power of the state throughout its 
own territory, so that any sound exception made to it must rest on an 
examination of that principle. Although it has often been asserted that 
all property within a certain territory is absolutely subject to the con- 
trol of its sovereign,’ it does not necessarily follow that the sovereign 
has absolute control over the rights of the former owner of such prop- 
erty. Whenever property is in the territory of a state with the consent 
of the owner, the state has power, not only over its physical disposition, 
but also over the owner’s title, which he has impliedly subjected to the 
control of the state by placing his property under its protection. This 
justifies the supremacy of the law of the situs in the great mass of cases, 
but it is not a necessary conception that rights in property are entirely 
dependent on its physical control, even by a sovereign; the contrary 
assertion would imply that national power was based rather on brutum 
fulmen than on justice or law. Although a state can control the posses- 
sion of property brought within it without the consent of its owner, it is 
submitted that, since he has not subjected his title to its control, it has 
no power to affect title,> unless it has personal jurisdiction over him. 

Although, because of the infrequency with which such situations 
arise, the cases in point are necessarily few, what authority there is seems 
to be consistent with the view here advanced. Thus it has been ex- 
pressly held that where property is transferred in a manner which passes 
a good title by the law of the situs, but not by the law of the state where 
the owner is domiciled and from which the property was taken without 
his consent, if it is brought back to that state he can successfully assert 
his title to it.6 In apparent recognition of this doctrine, it has also been 
held that an attachment, levied in a state where the property was brought 
without the owner’s consent, will be dissolved. Houghton v. May, 17 
Ont. W. Rep. 750 (High Ct., Dec. 15, 1910).’ 


1 See Ames Iron Works v. Warren, 76 Ind. 512; Story, Conruict or Laws, § 376 
et seq. 

2 Green v. Van Buskirk, 5 Wall. (U. S.) 307; 7 Wall. (U. S.) 139; Castrique 2. 
Imrie, L. R. 4 H. L. 414, 429. See WHarton, Conriict or Laws, § 297 et seq. 

3 See Story, Conriict oF Laws, § 390; Dicey, Conruict or Laws, 378. 

4 But this power is not always exercised. See The Belgenland, 114 U. S. 355. The 
exemption from jurisdiction of warships, ambassadors, etc., seems to be based on 
reciprocal forbearance. See The Schooner Exchange v. M’Faddon, 7 Cranch (U. S.) 
116, 136; HALLECK, INTERNATIONAL Law, 230; 24 Harv. L. REv. "480. 

® Somewhat analogous is the rule that a creditor cannot be deprived of his right 
by the debtor’s discharge in insolvency, given by a state in which the creditor is not 
domiciled, and to whose jurisdiction he has not submitted. Baldwin v. Hale, 1 Wall. 
(U. S.) 223; Felch v. Bugbee, 48 Me. 9. Similarly, on principle, there should be no 
jurisdiction for garnishment meget i state has jurisdiction over both the debtor and 
creditor. See 23 Harv. L. Rev. 1 

§ Edgerly v. Bush, 81 N. Y. a Wylie v. Speyer, 62 How. Prac. (N. Y.) 107. See 
Todd ». Armour, 19 Sc. L. R. 656. 

7 See Powell ». McKee, 4 La. Ann. 108; Deyo ». Jennison, ro Allen (Mass.) 410; 
Timmons ». Garrison, 4 Humph. (Tenn.) 148. The authority of most of these cases 
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Aside from a few dicta,’ the decisions apparently opposed to this view 
are distinguishable. A state may try a person criminally for a violation 
of its laws, though he was illegally and against his will brought within 
its jurisdiction from another state, unless that state objects on the 
ground of some treaty right.? Here, however, though there might be 
some question whether the court ought to take jurisdiction,” there can 
be no doubt that the sovereign has complete power over the person of 
the defendant, and that by violating its laws he has subjected himself 
to the risk of punishment in such a contingency. It is more difficult 
consistently to explain the well-recognized power of prize courts to pass 
title to captured vessels good against the whole world." But on theory 
it would seem that when a vessel is sent to sea in time of war, its owner 
takes the risk of its capture, and in that case, for his own protection, im- 
pliedly submits the determination of his rights to a court which is recog- 
nized by the law of nations to have jurisdiction.” 





CoRPORATE SURETYSHIP AS A BRANCH OF INSURANCE. — The advent 
of the modern surety company has produced a series of decisions in 
which it has been repeatedly asserted that contracts entered into by 
these corporations for the purposes of gain are to be regarded as insur- 
ance policies, and governed by the law applicable thereto, rather than 
by the specialized body of doctrine embraced in the law of suretyship and 
guaranty.! In view of the comparatively recent origin of this business, 
the decisions are few which show more than a general tendency to treat 
the bond or policy of a surety company as subject to different rules than 
those governing the contract of a private surety. Yet in several im- 
portant respects this tendency is very marked. 

Of growing significance are the decisions that surety companies must 
comply with the insurance laws governing incorporation? and the right 
to do business.’ Similarly, the right of a corporate surety to make its 
own contract is abridged by enactments declaring that no breach of 





is weakened by the fact that the creditor is usually instrumental in getting the prop- 
erty into the jurisdiction, so that the general rule would apply, that an attachment 
based on possession illegally obtained is void. See Ilsley ». Nichols, 12 Pick. (Mass.) 
270; Closson v. Morrison, 47 N. H. 482. : 

8 See Cammell v. Sewell, 5 H. & N. 728; Alcock v. Smith, [1892] 1 Ch. 238, 267. 

® Pettibone v. Nichols, 203 U.S. 192; Ex parte Scott, 9 B. & C. 446. 

10 Where the defendant is enticed into the state by fraud so as to be served with 
process in a civil proceeding, the court will not take jurisdiction. State v. Yauger, 29 
N. J. L. 384. As to privilege of non-resident parties and witnesses from service of 
process, see 23 Harv. L. REv. 474. 

4 See Hughes v. Cornelius, 2 Show. 232; The Richmond ». United States, 9 Cranch 
(U. S.) 102; Grant ». M’Lachlin, 4 Johns. (N. Y.) 34. 

12 A vessel in port in time of peace is generally there with the owner’s consent, so 
there is no difficulty in supporting the ordinary doctrine of admiralty jurisdiction. 
But in an international reference it was decided, in accord with the theory of this 
note, that where a vessel was taken to Nassau by a mutinous crew against the owner’s 
consent, there was no jurisdiction to free the slaves on board. See WHEATON, INTER- 
NATIONAL Law, 6 ed., cxxxi (The Creole). 


* See Bank of Tarboro ». Fidelity & Deposit Co., 128 N. C. 366; American 
Surety Co. v. Pauly, 170 U. S. 133. 

2 People v. Rose, 174 Ill. 310. 

8 Claflin v. U. S. Credit System Co., 165 Mass. sor. 
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warranty shall render an insurance policy void unless the fact war- 
ranted be material.‘ On the other hand, it is well settled that there 
must be actual fraud to render the contract of a private surety voidable 
for concealment or misrepresentation;*® but a contract of guaranty in- 
surance is one of the greatest good faith, and is rendered voidable by 
an innocent non-disclosure or misrepresentation.® 

A further distinction has been made between the obligation of a cor- 
porate and private surety. The latter is a favorite of the law and his 
contract is strictissimi juris. The slightest alteration of his principal’s 
obligation or duties, whether for better or for worse, will discharge him 
from all liability.? Yet, though the contract of a surety company be in 
form and substance the same as that of a private surety, it may not 
avail itself of this defense,* unless there be a considerable change or 
substitution in the principal’s contract. However just this result may 
be, the reasoning of many courts does not put the matter on a satisfac- 
tory basis. It is said that this is a contract of insurance and must be 
construed strictly against the insurer, that the purpose of the agree- 
ment, namely indemnity to the insured, may be carried out: hence the 
rule of strictissimi juris would defeat the object of the policy.’ To this 
effect is the recent case of Hormel & Co. v. American Bonding Co., 128 
N. W. 12 (Minn.). 

The objection to this reasoning is that the rule of sérictissimi juris is 
not a rule of construction." The contract of a private surety, like that 
of an insurer, is to be construed strictly against the surety, as he is the 
author of the language.” But, when the meaning of the language is 
once ascertained, the private surety is entitled to stand on the letter of 
his contract.% It is submitted that contracts of guaranty entered into 
by a corporation for the purpose of gain are as much contracts of surety- 
ship as insurance. It is common ground. But the public demand that 
these contracts be enforced has rendered inevitable a line of cases which, 
in effect, decide that this portion of suretyship law is not applicable to 
the contracts of surety companies. This reasoning is, moreover, con- 
sistent with those cases in which the surety escapes liability because the 
contract or duties of the principal have been so far altered that, to use in- 
surance terms, the breach thereof is no longer a “peril’’ insured against. 





4 Champion Ice Mfg. & Cold Storage Co. ». American Bonding & Trust Co., 151 
Ky. 863; Village of London West v. London Guarantee & Accident Co., 26 Ont. 520. 

5 The North British Ins. Co. ». Lloyd, 10 Exch. 523; Ham ». Greve, 34 Ind. 18. 

6 U.S. Fidelity & Guaranty Co. »v. First Nat. Bank of Dundee, 233 Ill. 475. Conira, 
Byrne v. Muzio, 8 L. R. Ir. 396. 

7 Page v. Krekey, 137 N. Y. 307; Daube ». Phila. & Reading Coal & Iron Co., 77 
Fed. 713; Erickson v. Brandt, 53 Minn. 10. 

8 Walker v. Holtzclaw, 57 S. C. 459; American Bonding Co. v. City of Ottumwa, 
137 Fed. 572; Guaranty Co. v. Pressed Brick Co., r91 U. S. 416. 

® Sun Life Ins. Co. v. U. S. Fidelity & Guaranty Co., 130 N. C. 129. If the bond 
in terms covers any employment in which the principal may serve, a change in the 
principal contract will not release the surety. Fidelity & Casualty Co. v. The Gate 
City Nat. Bank, 97 Ga. 634. 

10 See Guaranty Co. v. Pressed Brick Co., supra. 

11 Gamble v. Cuneo, 21 N. Y. App. Div..413. See 3 Kent, Comm. 124. 

2 Rindge v. Judson, 24 N. Y. 64; Hargreave v. Smee, 6 Bing. 244. 

8 Allison v. Rutledge, 5 Yerg. (Tenn.) 193; Smith v. Montgomery, 3 Tex. 199. 

M4 See 19 Green Bag, 613. 

1% Sun Life Ins. Co. v. U. S. Fidelity & Guaranty Co., supra. 
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THE APPLICATION OF THE PRIVILEGE AGAINST SELF-INCRIMINATION 
TO CoMPULSORY STATEMENTS OuT OF Court. — In a recent New York 
case a statute requiring an operator of an automobile, who does damage 
to persons or property, to report to the police his name, address, and 
license number and the fact of the injury,’ was held unconstitutional as 
violating the provision that no one shall “be compelled in any criminal 
case to be a witness against himself.” People v. Rosenheimer, 44 N. Y. 
L. J. 1629 (Ct. Gen. Sess., N. Y. County, Jan. 1911). 

The scope of such constitutional provisions as the above which, with 
varying language, exist in nearly every state, must be taken as neither 
greater nor less than that of the common-law privilege against self- 
incrimination.2 Thus interpreted, the constitutional protection extends 
at least to every form of judicial proceeding. Thus it has been applied 
to proceedings before grand juries,’ to examinations before legislative 
investigating committees,‘ and to civil cases. If the question is one 
the answer to which may incriminate, the nature of the tribunal in 
which it is asked is immaterial. It has been said, however, that “the 
privilege covers only statements made in court under process as a wit- 
ness.” ® But it may well be doubted whether it is so limited. It would 
seem, for example, that a statute requiring a man in the position of the 
defendant in the principal case to describe the particulars of the occur- 
rence would violate the purpose of the privilege. 

Assuming, then, that the privilege may extend to proceedings out of 
court, is it infringed by the provisions of this statute? Statutes requir- 
ing druggists in prohibition districts to make public records or weekly 
sworn statements of their sales of liquor, and the purposes thereof, have 
been upheld, and these records used in prosecutions for illegal sales.” 
The privilege is not to be so extended as to nullify any requirement that 
a man do an act which may by possibility incriminate him. And there 
seems to be no bright line between requirements which do not and those 
which do violate the privilege. It must be purely a question of degree. 
On principle, however, it would seem that the test should be whether 
a primary object or effect of the requirement is to secure evidence for a 
criminal prosecution. The primary object and effect of the liquor 





1 The full wording of the statutory provision is as follows: “Any person operating 
a motor vehicle who, knowing that injury has been caused to a person or property, 
due to the culpability of said operator or to accident, leaves the place of said injury or 
accident without stopping and giving his name, residence, including street and street 
number, and operator’s license number to the injured party, or to a police officer, or 
in case no police officer is in the vicinity of the place of said injury or accident, then 
reporting the same to the nearest police station or judicial officer, shall be guilty of a 
felony.” N. Y. Laws oF 1910, ch. 374, sec. 290, subdiv. 3. 
5 2 See Counselman »v. Hitchcock, 142 U. S. 547, 584; 3 WicmMorE, EvIDENCE, 

2252. 

’ Counselman v. Hitchcock, supra; People v. Argo, 237 Ill. 173. 

4 Emery’s Case, 107 Mass. 172. 

5 Wilkins ». Malone, 14 Ind. 153; Ex parte Senior, 37 Fla. 1; Kellogg v. Sowerby, 
32 N. Y. Misc. 327. 

6 3 WicmoRE, EvIDENCE, § 2266. 

7 State v. Henwood, 123 Mich. 317; State v. Davis, 69 S. E. 639 (W. Va.); State ex 
rel. McClory ». Donovan, 10 N. D. 203; State v. Davis, 108 Mo. 666. 

§ In addition to the liquor license cases, supra, a statute requiring operators of au- 
tomobiles to display their license numbers in plain sight has been upheld. People ». 
Schneider, 139 Mich. 673. 
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statutes mentioned above seems to be to regulate sales of liquor, and to 
prevent, rather than to detect, abuses of the druggist’s license. The 
fact that an incidental result may be to obtain evidence of illegal sales 
does not make the statute void. On the other hand, a statute, com- 
pelling an examination of brokers’ books with a view to ascertaining 
whether or not taxes had been paid, was, it would seem properly, held 
unconstitutional. And so in the principal case, a primary effect, if not 
a primary object, of the requirement is to compel the acknowledgment 
of facts which are likely to be the basis of a prosecution. While courts 
should guard against extending the privilege against self-incrimination, 
they are bound to recognize its existence, and it would seem that the 
statute in question was properly held unconstitutional. 

It has been suggested that when the defendant takes out his license, 
he voluntarily assumes the obligation to give this information.” This 
argument can of course only apply where the license is obtained after 
the passage of the statute. And, even then, it is a mooted question how 
far the obtaining of licenses may be conditioned upon waiver of con- 
stitutional rights. Decisions as to the validity of conditions imposed 
by states upon foreign corporations seeking to do intrastate business 
furnish an interesting analogy." 





STATUTORY RESTRICTIONS ON WARRANTIES IN INSURANCE POLICIES. — 
In several of our states, statutes have been enacted, which limit the effect 
of untrue statements made in negotiating an insurance policy. These 
statutes provide that no policy shall be voided by a false representation, 


unless it be material to the risk or wilfully false. Their purpose is to 
restrict the right of an insurance company to make the validity of the 
contract dependent upon the accuracy of answers to numerous frivolous 
questions.? Being remedial in their nature, the courts have construed 
them so as to apply as well to warranties as to collateral representations.* 

It has also been asserted by way of dictum, that these statutes have 
abolished the common-law distinction between representations and 





® People ex rel. Ferguson v. Reardon, 197 N. Y. 236. But see a criticism of this 
case in 21 Harv. L. REv. 621. 

10 See State v. Davis, 108 Mo. 666, 670. The holding of the case seems, however, 
correct. 

11 These decisions relate mainly to conditions that the foreign corporation shall not 
remove its actions to the federal courts. The state may take away the privilege of 
doing intrastate business for breach of this condition. Doyle v. Continental Ins. Co., 
04 U. S. 535; Security Mutual Life Ins. Co. ». Prewitt, 202 U. S. 246. But an agree- 
ment not to remove, exacted as a condition precedent to doing such business, is void. 
Insurance Co. v. Morse, 20 Wall. (U. S.) 445; Barron v. Burnside, 121 U. S. 186. See 
23 Harv. L. REv. 549. 


1 A typical statute is that of Pennsylvania: “No misrepresentation or untrue 
statement made in an application, made in good faith, shall effect a forfeiture or be a 
ground of defense, unless such misrepresentation or untrue statement relate to some 
matter material to the risk.” Purp. Dic. 1953, § 66. 

* Anderson ». Fitzgerald, 4 H. L. Cas. 484; Jeffries v. Life Ins. Co., 22 Wall. (U. S.) 
47 (untrue statement that insured was single). 

3 White ». Conn. Mut. Life Ins. Co., Fed. Cas. No. 17,545; White ». Provident 
Savings Life Assur. Soc., 163 Mass. 108. The statute does not apply to promissory 
warranties. Gross v. Colonial Assur. Co., 121 S. W. 517 (Tex. Civ. App.). 
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warranties, but it may be doubted whether such effect has actually been 
given them by the courts. That the fact warranted must be material, 
in the technical sense of that term, is well settled. The parties cannot 
make a fact material by an express stipulation,’ but that question is to 
be determined by the jury,’ or, if there is no dispute on the facts, by the 
court.’ “A fair test of materiality of a fact is found in the answer to the 
question,. whether reasonably careful and intelligent men would have 
regarded the fact, communicated at the time of effecting the insurance, 
as substantially increasing the chances of the loss insured against.” ® 
But beyond this the decisions have not applied the statute. Given the 
falsity and materiality of the fact represented, the common-law rule as 
to warranties applies, and the policy is avoided by the breach.® To this 
effect is a recent decision under a statute, which in terms provides that 
all warranties shall be deemed representations, and void the policy only 
when material or wilfully false.!° Continental Casualty Co. v. Lindsay, 
69 S. E. 344 (Va.). Where it clearly appeared to the court that a state- 
ment as to the relationship between the assured and beneficiary was 
false and material, the policy was voidable. 

In these decisions an important distinction between warranties and 
representations is preserved. At common law a collateral representation 
does not avoid the policy unless, in addition to being false and material, 
it has affected the willingness of the underwriter to issue the particular 
policy in question, and whether it did or not is a question for the jury.” 
The reason that a policy is voided for misrepresentation, is that it is not 
just to hold the insurer to a contract that he would not have made, had 
he known the true facts. A warranty, on the other hand, is a part of the 
contract, and in the nature of a condition precedent. 

For the above reason, it would seem that the effect of such enactments 
has been comparatively limited, in so far as it has removed the distinc- 
tion between warranties and representations. It was always true that, 
like a warranty, a collateral representation of an immaterial fact would 
have the same effect as though material, if such fact were made the sub- 
ject of inquiry by the insurer.” So, in this respect, warranties and repre- 





4 See Hartford Life Ins. Co. v. Stalling, 110 Tenn. 1, 7. 

5 Fidelity Mut. Life Ass’n v. Ficklin, 74 Md. 172; Hermany ». Fidelity Mut. Life 
Ass’n, 151 Pa. St. 17. 

6 Hermany v. Fidelity Mut. Life Ass’n, supra; Mobile Fire Dept. Ins. Co. ». 
Miller, 58 Ga. 420; Levie v. Metropolitan Life Ins. Co., 163 Mass. 117. 

7 Smith v. Northwestern Mut. Life Ins. Co., 196 Pa. St. 314. 

8 See Penn. Mut. Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co., 72 Fed. 
413, 420. 

® Mobile Fire Dept. Ins. Co. v. Miller, supra; March v. Metropolitan Life Ins. Co., 
186 Pa. St. 629; Levie v. Metropolitan Life Ins. Co., supra. See also Penn. Mut. Life 
Ins. Co. v. Mechanics’ Savings Bank & Trust Co., 72 Fed. 413, 419; Price v. Standard 
Life & Accident Ins. Co., 90 Minn. 264. Contra, Christian v. Conn. Mut. Life Ins. 
Co., 143 Mo. 460. The Missouri statute requires that the fact misrepresented should 
have contributed to the loss. Mo. Rev. Stat. 1899, § 7890. Also the court held bad a 
plea that did not allege reliance on the representation. The Ohio statute expressly 
provides that the policy shall not be voided, unless the misrepresentation induced 
the issuance of the policy. On. Rev. Strat. § 3625; Northwestern Mut. Life Ins. Co. 
v. Risley, 22 Oh. Cir. Ct. Rep. 160. 

10 Acts oF 1906, ch. 112, § 28. 

1! Flinn v. Headlam, 9 B. & C. 693; Phoenix Life Ins. ». Raddin, 120 U. S. 183; 
Vivar v. Supreme Lodge of K. of P., 52 N. J. L. 455. 
#2 Valton v. National Fund Life Ass. Co., 20 N. Y. 32. 
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sentations are equally affected. The result is that the statute prescribes 
a rational limit to those facts which may be made the subject matter of 
either a warranty or representation that will avoid the policy. War- 
ranties still remain in the nature of conditions precedent, and the issue 
of reliance thereon is not involved. That this is an important distinc- 
tion, is evident, when we consider that, where breach of warranty is the 
defense, there is one less issue of fact to go to a jury always ready to give 
a verdict unfavorable to the insurance company.” 





DouBLE TAXATION OF INHERITANCE OF PERSONALTY. — Through 
differences in their express terms and different interpretations which 
the courts have given general terms, state inheritance taxes on personal 
property are divisible into three distinct classes: (1) those covering all 
personalty actually within the state,! (2) those taxing all personalty, 
wherever located, of a decedent domiciled in the state,? and (3) those 
including all personalty in the state and such without as belonged to 
a decedent domiciled therein.* An inheritance tax is not a tax on prop- 
erty, but is the price exacted by the state for the privilege it affords in 
permitting property to be transmitted by will or descent. Thus, clearly, 
the state where the property is located may tax its succession.> The 
right of the state of domicile to tax has usually been explained on the 
fiction of mobilia sequuntur personam, the same courts inconsistently 
supporting a tax on personalty without the state on this ground,’ and 
one on a foreigner’s property within the state on the ground that the 
property is actually in their control.’ The only conceivable explana- 
tion of the right of the state of domicile to tax the succession of foreign 
personalty is that, almost universally, it furnishes the law according to 
which distribution is made.® 

There is a tendency for states which are wholly unconnected with the 
succession to impose inheritance taxes. In several states succession to 
stock in a foreign corporation is taxed if the corporation has property 
in the state, even though the owner was domiciled elsewhere. The 


3 Scottish Union & Nat. Ins. Co. v. Wade, 127 S. W. 1186 (Tex. Civ. App.). A 
statute required that materiality be submitted to the jury. The jury found that the 
amount of other insurance was immaterial. Cf. March v. Metropolitan Life Ins. Co., 
supra, where the court said the materiality of the same fact was too clear to leave to 
the jury. 

1 See In re Weaver’s Estate, 110 Ia. 328; In re Joyslin’s Estate, 56 Atl. 281 (Vt.). 

2 See Gallup’s Appeal, 76 Conn. 617. 

3 See Callahan v. Woodbridge, 171 Mass. 595, and Frotheringham v. Shaw, 175 
Mass. 59. These decisions and those supra are examples of the different interpreta- 
tion courts have given the same words, the tax in all these states being on property 
“within the jurisdiction of the state.” 

4 See Magoun ». Illinois Trust & Savings Bank, 170 U. S. 283, 288; State v. Dal- 
rymple, 70 Md. 294, 299. 

5 Matter of Bronson, 150 N. Y. 1. 

6 See Frotheringham v. Shaw, supra. 

7 See Callahan ». Woodbridge, supra. 

8 Lawrence v. Kittredge, 21 Conn. 577; Wilkins v. Ellett, 108 U. S. 256, 258. 

® In Vermont the statute expressly taxes all transfers of stock of foreign corpora- 
tions with their principal place of business in the state. Vr. Pus. Stat. (1906), § 876. 
In a number of states under general statutes such taxes are being claimed, if the cor- 
poration has property in the state. See BANcRorT, INHERITANCE TAXES, 19. 
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legality of such taxes is, as yet, unadjudicated. In a recent case, In re 
Cummings’ Estate, 127 N. Y. Supp. 109 (Sup. Ct., App. Div.), a testator 
left personal property both in New York and California. The California 
property was administered there according to California law, the court 
deciding that the testator was domiciled in that state. Later, adminis- 
tration proceedings were instituted in New York, and that court deter- 
mined that the deceased was domiciled in New York and that the 
personalty in California was consequently subject to a New York in- 
heritance tax. It is difficult to see what is the basis for the New York 
tax. To be sure the determination of domicile by one court is not con- 
clusive on another; !° and where domicile is necessary for jurisdiction a 
judgment based on an erroneous adjudication of it need not be regarded 
by a sister state." But in the principal case the domicile is not a juris- 
dictional fact, there being nothing to prevent a state from distributing 
property within its borders according to any law it pleases. It is un- 
controverted that a distribution based on an erroneous determination of 
domicile cannot be disregarded in proceedings in another state.” Thus 
the California court has effectively distributed wholly in accordance 
with its own law, so that the only basis for a tax by the state of domi- 
cile — that it has furnished the law of distribution — seems lacking. 

Even where personalty is administered according to the law of the 
testator’s domicile the foundation for a tax by the state of the domicile 
seems rather fanciful. The sovereign of the situs has merely chosen to 
allow property within its jurisdiction to pass according to other prin- 
ciples of distribution than its own, and requires no actual co-operation 
for such a transfer to be effective. Though a number of states have 
upheld such taxes," there are opinions which seem adverse to them." 
While the Supreme Court of the United States has not passed upon 
the question,” it has recently shown itself opposed to double taxation, 
repudiating the fiction of mobilia sequuntur personam,* so that it seems 
not unlikely that it will hold such taxes illegal. 





THE THEORY OF RESTRICTIVE AGREEMENTS AS TO A BUSINESS. — 
The principle is settled that equity will restrain the breach of an agree- 
ment between the grantor and the grantee, restricting the use of land, 
both by the grantee himself, and by all subsequent purchasers of the 
land with notice, whether or not an easement or a covenant running with 
the land is created.! But it is not agreed upon what theory this principle 


10 Overby v. Gordon, 177 U. S. 214. 

11 Andrews v. Andrews, 188 U. S. 14. 

2 Tilt v. Kelsey, 207 U. S. 43. See Overby v. Gordon, supra. 

13 In re Merriam, 141 N. Y. 479; Frotheringham v. Shaw, supra. 

1 See In re Joyslin’s Estate, supra ; Albany v. Powell, 2 Jones (N. C.) 51. 

6 Blackstone v. Miller, 188 U S. 189, has been referred to as supporting such a tax, 
and there is a dictum (p. 204) to that effect. Yet the decision merely upholds a tax 
by the st te of the situs where the state of domicile is also taxing. 

1% Union Transit Co. v. Kentucky, 199 U. S. 194, was revolutionary in overthrowing 
a tax by the state of domicile on foreign personalty, but New York, Central R. ». 
Miller, 202 U. S. 584, supported a tax on personalty periodically without the state but 
not subject to taxation elsewhere. 


1 Tulk ». Moxhay, 2 Ph. 774; Parker v. Nightingale, 6 All. (Mass.) 341; Kirkpatrick 
v. Peshine, 24 N. J. Eq. 206. 
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rests.2 It has been suggested that this obligation is an analogy in equity 
either of the doctrine of negative easements,’ or the doctrine of covenants 
running with the land. But these analogies are superficial merely, and 
too narrow to cover the results which the courts actually reach.4 It 
must be recognized that this principle, which is purely equitable, a matter 
of the exclusive jurisdiction of equity, is not confined by any legal analogy, 
but is based on the broad principle that equity will carry out the intent 
of the parties. Where the parties by a valid agreement have expressed 
an intention to impose certain resfrictions or servitudes upon the res, 
one who takes with notice of that agreement cannot equitably refuse 
to carry out that intent. “In such cases, although the covenant or 
agreement in the deed, regarded as a contract merely, is binding only 
on the original parties, yet, in order to carry out the plain intent of the 
. parties, it will be construed as creating a right or interest in the nature 
of an incorporeal hereditament or easement .. . arising oy of and 
attached to the land.” ® 

On this theory, the form of the agreement is immaterial. An equitable 
servitude may be imposed by simple contract,‘ as well as by a covenant.’ 
This view also explains the cases where the res is other than land. Thus 
it has been held that these ‘servitudes may attach to personalty.’ It 
has also been held that where an agreement has been made for the bene- 
fit of a business, the benefit of that covenant will attach to the business, 
and inure to a subsequent owner of that business.’ And upon principle 
it would seem that likewise the burden of a restrictive servitude upon a 
business should bind a subsequent assignee with notice.!? 

The result in a recent English case, Wilkes v. Spooner, 24 T. L. R. 157 
(Eng., K. B. D., Dec. 16, 1910), may be more logically’ explained on the 
above theory. A sold the plaintiff his business of general butcher, 
covenanting not to establish a rival business within three miles. A 





2 Jessel, M. R., in London & South Western Ry. Co. ». Gomm, 20 Ch. Div. 562, 
583, says that the doctrine of Tulk ». Moxhay, supra, is “either an extension in equity 
of the doctrine of Spencer’s Case to another line of cases or else an extension in 
equity of the doctrine of negative easements.” This statement has been cited in later 
English cases without a definite choice of either analogy. Rogers v. Hosegood, [1900] 
2 Ch. 388, 404; In Re Nisbet & Pott’s Contract, [1905] 1 Ch. 391, 397. 

3 These restrictions are called equitable easements in Peck v. Conway, 119 Mass. 
546, 549; Trustees of Columbia College v. Lynch, 70 N. Y. 440, 446; Joy »v. St. Louis, 
138 U. S. 1, 38, 39. The New York case cited is criticized in DeGray ». Monmouth 
Beach Club House Co., 50 N. J. Eq. 329, 339, where the obligation is founded on the 
ground of unjust enrichment which is the doctrine advocated by Dean Ames. 

17 Harv. L. Rev. 174, 183. 
4 The objections to these analogies are set forth in the article in 17 Harv. L. Rev. 
supra. ; 

5 Per Bigelow, C. J., in Whitney ». Union Ry. Co., 11 Gray (Mass.) 359, 364. 

6 Tulk v. Moxhay, supra. 

7 Luker ». Dennis, 7 Ch. D. 227; Trustees of Columbia College ». Lynch, supra; 
Kirkpatrick ». Peshine, supra. 

8 Murphy ». Christian Press Ass. Publishing Co., 38 N. Y. App. Div. 426. See 13 
Harv. L. Rev. 53; see New York Bank Note Co. v. Hamilton Bank Note Co., 28 N. Y. 
App. Div. 411, 424. Contra, Garst v. Hall & Lyon Co., 179 Mass. 588. For an article 
on Restrictive Covenants as to Patented Articles, see 10 Harv. L. REV. 1. 

® John Brothers Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188; Francisco ». 
Smith, 143 N. Y. 488. 
tine Cf. Standard American Publishing Co. ». Methodist Book Concern, 33 N. Y. App. 

iV. 409. 
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conducted a pork business at a nearby shop which he held on lease. 
This lease A surrendered in order that the defendant, his son, who bought 
the pork business with notice of this covenant, might get a new lease, 
and establish a business to rival the plaintiff’s. The court enjoined the 
defendant on the ground that he had taken these premises with notice 
of the agreement which bound them. The court assumes almost with- 
out argument that this burden attached to the land, but it is difficult 
to see how a mere tenant for years could impose a restriction which would 
survive his lease. But furthermore it is submitted that this is not a true 
construction of what the parties intended, upon which, as a basis, this 
doctrine of equitable servitudes rests." The purchaser of A’s business 
had a much broader intent than merely to impose a servitude on this 
land. He intended to restrain A’s rival business wherever A might 
attempt to establish it within three miles. A’s business was, therefore, 
the res upon which this servitude was imposed. So the defendant, not 
as the occupant of these premises, but as the assignee of his father’s 
business, is properly enjoined.” 





RECENT CASES. 


ADMIRALTY — TorTS — DAMAGES RECOVERABLE From ONE oF Two 
VESSELS AT Fautt. —In a collision between vessels A and B in,which both 
were at fault, the cargo on A was damaged. An action wa’ brought, and both 
vessels were in court. The cargo-owner could probably recover nothing from 
A. Held, that he can recover from B only half of the amount of his damage. 
The Drumlanrig, [1911] A. C. 16. 

This decision of the House of Lords affirms that of the Court of Appeal, 
discussed in 24 Harv. L. REv. 150. 


ATTORNEYS — RELATION BETWEEN ATTORNEY AND CLIENT — CONSTRUC- 
TION OF CONTRACT FOR COMPENSATION. — An attorney contracted to prose- 
cute a suit for a contingent fee of one third of the recovery. He sued on 
a quantum meruit for extra services in defending against a counterclaim. Held, 
“ete services are within the contract. Payne v. Davis County, 129 N. W. 
823 (Ia.). 

Two rules for construing contracts by attorneys for taking cases seem to 
reconcile all the authorities. First, where the consideration is a contingent 
fee, the contract is construed to include all legal services necessary to a final 
and effective recovery. Such a contract includes opposing a petition of cer- 
tiorari, after final judgment. Tuttle v. Claflin, 88 Fed. 122. And so services in 
an appeal. Niagara Fire Ins. Co. v. Hart, 13 Wash. 651. But cf. In re Bowles, 
12 N. Y. Supp. 468. But services in a separate suit are not held included, even 
though necessary to the successful completion of the suit which the contract con- 
cerns. Haines and Bishop v. Wilson, 85 S. C. 338. See Gorrell v. Payson, 170 
Ill. 213. Secondly, when the contract is for a fixed fee, it is held not to include 
unusual, though necessary, services.. Such a contract does not include getting 
a mandamus to compel a rehearing. Isham v. Parker, 3 Wash. 755. Nor does 





1 See the quotation from Bigelow, C. J., in Whitney v. Union Ry. Co., supra. 
_ ™ The whole subject of the theoretical basis of the enforcement of these restrictions 
is very carefully dealt with in 5 Harv. L. Rev. 274, and 6 id. 280. 
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it include resisting a motion to vacate a judgment, Cranmer v. Brothers, 15 
S. D. 234. Nor services in an appeal. Bartholomew v. Langsdale, 35 Ind. 278. 
Nor even meeting unexpected opposition in a supposedly friendly suit. Tong 
v. Orr, 44 Ind. App. 681. But putting in a counterclaim is so usual a proceed- 
ing that the principal case would probably have been decided the same way 
even if the fee had been a fixed amount. Lindsay v. Carpenter, go Ia. 520. 


BANKRUPTCY — EXEMPTIONS — RIGHT OF CREDITOR WITH WAIVER OF 
Exemption. — A bankrupt had given a creditor a waiver of exemption. By 
amendment of his schedules, the bankrupt withdrew an insufficient claim for 
exemption. Held, that the exempt property is assets of the bankrupt estate. 
In re Baughman, 183 Fed. 668 (Dist. Ct., M. D. Pa.). 

A bankrupt has a right to the exemption allowed him by state law, pro- 
vided he claims it in his schedules or an amendment thereto. BANKRUPTCY 
Act oF 1898, §§ 6, 7 a (8); GEN. OrDER XI, 89 Fed. vii; In re Berman, 140 
Fed. 761. Courts differ as to whether amendment should be allowed when its 
only effect is to benefit creditors with waivers of exemption. Moran v. King, 
111 Fed. 730; Goodman v. Curtis, 174 Fed. 644. The question in the present 
case is whether such a creditor may claim the exemption if the bankrupt does 
not. The right of a waiver creditor is not a lien on the exempt property. In 
re Moore, 112 Fed. 289. Cf. In re Meredith, 144 Fed. 230. The Supreme 
Court has called it an “equity” which enables the creditor to obtain a stay 
of the bankrupt’s discharge in order that he may proceed in a state court 
against the property which the bankrupt has claimed as exempt. Lockwood 
v. Exchange Bank, 190 U.S. 294. It would seem not an illogical extension of 
this doctrine to allow the waiver creditor to claim the exemption when the 
bankrupt fails to do so. But the courts have not done so, even under state 
laws which, unlike the law of Pennsylvania, allow a waiver as to a particular 
creditor. Moran v. King, supra. See VA. Cope, 1904, § 3647; Bowyer’s Ap- 
peal, 21 Pa. St. 210. 


ConFiict oF Laws — REMEDIES: Ricnt oF ACTION — VENUE OF ACTION 
FoR Use or Lanps. — The defendant had been adjudged by an Idaho court 
to be a trespasser on the plaintiff’s land there situated, to which he had claimed 
title. The plaintiff brought an action in Washington to recover the reasonable 
rental value while the defendant was in possession. A statute permitted a 
recovery fof reasonable rent if the defendant was in possession without the 
consent ofthe true owner. Held, that this action being transitory may be , 
maintained in Washington. Sheppard v. Coeur d’Alene Lumber Co., 112 Pac. 
932 (Wash.). 

By the overwhelming weight of authority, actions dealing with wrongs to 
realty, such as trespass, are local. British South African Co. v. Companhia de 
Mocambique, [1893] A. C. 602. Contra, Little v. Chicago, etc. Ry. Co., 65 Minn. 
48. But if the action is based on contract it is transitory. Wey v. Yally, 
6 Mod. 194. On this theory, the common-law action of use and occupation may 
be brought where the defendant is found, for it is based on the implied agree- 
ment to pay a reasonable rent for this use which the owner has permitted. 
Henwood v. Cheeseman, 3 Serg. & R. (Pa.) 500; Egler v. Marsden, 5 Taunt. 
25. The statute in the principal case permits a recovery if the defendant was 
in fact in possession even though he claimed title and was defeated in an action 
of trespass. There is thus no consensual relation from which to create a con- 
tract, and it is the plainest fiction to imply an agreement to pay rent when 
the trespasser denies the other’s title. Jackson & Brothers v. Mowry, 30 Ga. 143. 
It is essentially a cause of action based on a wrong done to the land, and in 
the absense of an express declaration by the statute that it is transitory, this 
departure from the ordinary rule is unjustifiable. 

37 
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ConFLict oF LAws — RicutTs IN PROPERTY — ATTACHMENT OF PROPERTY 
BROUGHT INTO STATE WITHOUT CONSENT OF OWNER. —A vessel belonging to 
A was anchored in American waters. By the procurement of B, a judgment 
creditor of A, its cable was cut so that it drifted into Canadian waters where 
B had an attachment levied on it. Held, that the attachment should be dis- 
solved. Houghton v. May, 17 Ont. W. Rep. 750 (High Ct., Dec. 15, 1910). 
See Notes, p. 567. 


CONSTRUCTIVE Trusts — LIABILITY OF INNOCENT PARTIES — PROMISE OF 
Co-LEGATEE. — A legacy absolute on its face was given to three persons as 
tenants incommon. The testator was induced to do this by the oral promise of 
one of the legatees to transfer the property to a society. Held, that the whole 
legacy is subject to a trust for the society. Winder v. Scholey, 83 Oh. St. 63. 

Where a devise in joint-tenancy is secured by an oral promise of one devisee, 
unauthorized by his companions, to give the property to a third person, all 
the devisees hold in trust for the person designated. Russell v. Jackson, 10 
Hare, 204; Matter of O’Hara, 95 N. Y. 403, 413. When such a devise is to 
tenants in common, only the promisor is so bound. Tee v. Ferris, 2 Kay & J. 
357; Fairchild v. Edson, 154 N. Y. 199. This difference seems unwarranted. 
When the promise is made the relation of co-tenancy has not begun, so no 
supposed peculiar doctrines as to joint-tenancy should be invoked. And in 
each case the title is thrust into the devisees, so there is the same lack of proof 
of ratification of the acts of the promisor. Moreover, even though co-tenancy 
exists at breach, a joint-tenant is no more affected by a contract of, or notice 
to, his companion than is a tenant in common. Hanks v. Enloe, 33 Tex. 624. 
See FREEMAN, COTENANCY, 2 ed., §§ 171, 182. Contra, Freeman v. Laing, 
[r899] 2 Ch. 355. Unjust enrichment must be the reason for raising the trust 
in either case, and since a tenant in common profits by the fraud as directly 
as does a joint-tenant, he, too, should be subject to a trust. Trustees of Am- 
herst College v. Ritch, 151 N. Y. 282. See 21 Harv. L. Rev. 286. 


CoRPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORA- 
TION AND CREDITORS — WAIVER oF LiaBitity. — The defendant took stock 
in the X company, paying therefor in land, which was accepted at a gross 
overvaluation. The plaintiff, relying on the representation that the shares 
had been fully paid for, purchased bonds of the company, each bond contain- 
ing a waiver of all remedies against the stockholders. The company became 
insolvent, and this action was brought to recover the balance due on the 
shares. Held, that the defendant is liable, since the waiver was not intended 
to include any liability’ for misrepresentation. Downer v. Union Land Co., 
129 N. W. 777 (Minn.). See Nores, p. 565. 


CrrminaAL LAw — SENTENCE — EFFECT OF IRREGULAR SENTENCE. — After 
a verdict of guilty in a murder trial, the judge pronounced sentence without 
the defendant’s being asked, according to the statutes, whether he had any 
legal cause to show why judgment should not be pronounced against him. 
Held, that the case should be remitted for proceedings on the verdict accord- 
ing to the statute. People v. Nesce, 201 N. Y. 111. 

This case overrules a prior decision holding such error ground for a new 
trial. Messner v. People, 45 N. Y.1. The early English practice of not allow- 
ing a defendant accused of felony the benefit of counsel may have made this 
question essential. Rex v. Geary, 2 Salk. 630. See 1 Currry, Criminat Law, 
700. But at present the rights of the accused are so adequately protected 
that it is a mere form. The decision shows the modern tendency away from 
the exaggerated desire to protect the accused by taking advantage of any 
technical error, however harmless. Cf. Oborn v. State, 143 Wis. 249, 280. 
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Some courts even say that this omission is not reversible error. Warner v. 
State, 56 N. J. L. 686. But where the question is required by statute, the 
judgment cannot be regular unless that requirement is fulfilled. People v. 
Walker, 132 Cal. 137. 


CrrminAL LAw— SENTENCE — ErFrect OF UNAUTHORIZED POSTPONE- 
MENT OF PUNISHMENT. — A sentence of fine and imprisonment was pronounced, 
with the proviso that if the fines were paid, the imprisonment would be sus- 
pended during good behavior. The defendants were released, on payment of 
the fines. After the term of commitment ordinarily would have expired, they 
were retaken. Held, that the sentence should now be enforced. State v. 
Abbott, 70 S. E. 6 (S. C.). 

Some courts hold that such a sentence runs from the time it was pronounced, 
though the defendant has not been imprisoned. Jn re Webb, 89 Wis. 354. 
Others say that an indefinite postponement of sentence forfeits jurisdiction of 
the cause. People ex rel. Boenert v. Barrett, 202 Ill. 287. The view of the 
principal case, however, seems the sound one, and represents the weight of 
authority. Neal v. State, 104 Ga. 509; State v. Cockerham, 24 N.C. 204. If 
the sentence is not actually served because the prisoner escapes, he may be 
reimprisoned after the term would have expired. Dolan’s Case, 101 Mass. 219. 
The same is true if the sheriff wrongfully delays punishment. Miller v. Evans, 
115 la. ror. That the judge is the one at fault should not alter the case. Ex 
parte Collins, 6 Cal. App. 803. 


Crops — Ricut TO MATURED BUT UNSEVERED Crop AT TERMINATION OF 
Lease. — The defendant gave the plaintiff a lease for one year of some land 
upon which the plaintiff raised a cotton crop. .At the end of the term, part of 
the crop stood matured, but unpicked in the field. This the plaintiff picked, 
but the defendant held it as his own. The plaintiff brought replevin. Held, 
that he may recover. Opperman v. Littlejohn, 54 So. 77 (Miss.). 

A tenant for an uncertain time may return after the end of his term to 
gather the crops, sown during the continuance of his lease. See Brown v. 
Thurston, 56 Me. 126. Usually, however, a tenant for a fixed term has no right 
to harvest crops after his term has expired. Sanders v. Ellington, 77 N. C. 255. 
In some states custom is allowed to change this and give the tenant the right 
to take the “waygoing” crop. Van Doren v. Everitt, 5 N.J.L. *460. Butacase 
in Virginia expressly decides that, as there can be no immemorial customs in 
this country, the common law cannot be altered in this respect by the custom 
of the district. Harris v. Carson, 7 Leigh (Va.) 632. A few jurisdictions re- 
gard matured crops, though still uncut, as personalty. Hecht v. Dettman, 56 
Ia. 679. Contra, Tripp v. Hasceig, 20 Mich. 254. See TrrFANy, LANDLORD & 
TENANT, 1644. And it has been held that even a tenant for a fixed term may 
return within a reasonable time after the end of his lease to remove his per- 
sonalty. Smith v. Boyle, 66 Neb. 823. See TirFany, LANDLORD & TENANT, 
1672. It would seem, therefore, that there is some authority to support the 
decision in the principal case. Cf. Meffert v. Dyer, 107 Mo. App. 462. 


DAMAGES — CONSEQUENTIAL DAMAGES — Loss oF OpporTUNITY TO Com- 
PETE FOR EMPLOYMENT. — The defendant contracted to choose, from fifty 
women who should be selected by the readers of a newspaper, twelve to be 
members of his theatrical company. He failed to give notice to the plaintiff, 
who was one of the fifty, so that she might present herself for the final selec- 
tion. Held, that the plaintiff’s recovery is not limited to nominal damages. 
Chaplin v. Hicks, 27 T. L. Rep. 244 (Eng., K. B. Div., Feb. 8, rgrr). 

The rule requiring that damages be certain usually defeats recovery for 
loss of a mere chance of gain. Johnson v. Western Union Tel. Co., 79 Miss. 58. 
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Thus a plaintiff prevented from applying for employment is not allowed to 
recover damages for loss of that opportunity. Brown v. Cummings, 7 Allen 
(Mass.) 507. The chance of promotion cannot be considered. Richmond & 
Danville R. Co. v. Elliott, 149 U. S. 266. The estimated winnings of a race 
horse are no element of damages. Western Union Tel. Co. v. Crall, 39 Kan. 580. 
The loss of a possible contract is too uncertain to be matter for compensa- 
tion. Beatty Lumber Co. v. Western Union Tel. Co., 52 W. Va. 410. The Eng- 
lish cases, however, are more liberal in allowing recovery for uncertain damage. 
Jacques v. Millar, 6 Ch. D. 153; Simpson v. London & North Western Ry. Co., 
1 Q. B. D. 274. Recovery is denied in the American cases not because of re- 
moteness; for the loss of opportunity to compete is an immediate consequence 
of the breach, reasonably within the contemplation of the parties when the 
contract was made. See Adams Express Co. v. Egbert, 36 Pa. St. 360. But 
see MAYNE, DAMAGES, 7 ed., 63. Nor is mere difficulty of ascertaining the 
amount, if damages certainly have accrued, a bar to recovery. Wakeham v. 
Wheeler & Wilson Mfg. Co., 101 N. Y. 205. But the plaintiff seeking substan- 
tial damages must show that he has actually been damaged. This burden he 
does not sustain by showing that he may have been damaged. Adams Express 
Co. v. Egbert, supra. But proof of a reasonable certainty of success in the com- 
petition gives the right to substantial damages. Texas & Western Tel. & Tel. 
Co. v. Mackenzie, 81 S. W. 581 (Tex.). 





INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — IMME- 
DIATE Notice oF Loss. — The plaintiff was insured under a fire policy requir- 
ing him to give “immediate” notice of loss. He obtained knowledge of the 
loss one month, and sent notice two months, after the fire. The insurer knew 
of the fire as soon as the insured. Held, that the plaintiff may recover. Will 
& Baumer Co. v. Rochester German Ins. Co., 140 N. Y. App. Div. 691. 

A requirement of “immediate” notice in an insurance policy means notice 
within a reasonable time. Solomon v. Continental Fire Ins. Co., 160 N. Y. 
505. The word was rightly given this construction in order to make per- 
formance of ‘the condition practicable. See Edwards v. Baltimore Fire Ins. 
Co., 3 Gill (Md.) 176, 187. Notice was not given within a reasonable time in 
the principal case. Burnham v. Royal Ins. Co., 75 Mo. App. 394; Lake Geneva 
Ice Co. v. Selvage, 36 N. Y. Misc. 212. Its result might be supported if the in- 
surer’s knowledge were relevant on the issue of the reasonableness of the time 
for giving notice. But it is not; for the criterion of a reasonable time for 
notification is the due diligence of the insured in getting and giving notice. 
Niagara Fire Ins. Co. v. Scammon, 100 Ill. 644. See Aina Life Ins. Co. v. 
Bethel, 131 S. W. 523, 526 (Ky.). It may be urged that the purpose of the 
condition is accomplished when the insurer knows of the loss within the time 
set for notice from the insured. See Ins. Co. of North America v. Brim, 111 
Ind. 281, 286. But such knowledge does not take the place of performance of 
the express condition. Patrick v. Farmers’ Ins. Co., 43 N. H. 621. But see 
Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473, 482. The doctrine that condi- 
tions should be construed favorably to the insured does not sanction disre- 
garding them entirely. 


INSURANCE — CONSTRUCTION AND OPERATION OF CONDITIONS — WAR- 
RANTIES: STATUTORY REstTRICTIONS. —In an application for insurance, the 
applicant stated that the beneficiary was his wife, whereas she was really his 
mistress. This answer was made a warranty by the terms of the policy. A 
statute provided that all statements should be regarded as representations and 
should not void the policy unless material or fraudulently made. Held, that 
there can be no recovery, as the fact misrepresented is clearly material, and 
hence the statute does not apply. Continental Casualty Co. v. Lindsay, 69 S. E. 
344 (Va.). See NOTES, p. 571. 
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INSURANCE — GUARANTY INSURANCE — NATURE OF CONTRACT: RELA- 
TION TO CONTRACT OF SURETYSHIP. — The defendant company executed a 
bond guaranteeing the faithful performance of a building contract. The 
terms of the contract provided that no extra work should be done, except by 
written order of the owner or architect. During the progress of construction, 
extras to a large amount were ordered orally. Held, that the unauthorized 
ordering of extras does not discharge the guarantor. Hormel & Co. v. American 
Bonding Co., 128 N. W. 12 (Minn.). See Notes, p. 568. 


INTERSTATE COMMERCE — CONTROL BY STATES — Duty oF RAILROADS TO 
FurNIsH CARS ON REQuEsT. — A federal statute put a general duty on rail- 
roads to furnish cars to a shipper upon reasonable request. A state statute 
specified the manner of the request and penalized the railroad at two dollars 
per day per car for delay. Held, that the state statute is a proper exercise of 
the police power, and that it does not interfere with the federal right to regu- 
late interstate commerce. Martin v. Oregon R. & Navigation Co., 113 Pac. 
16 (Or.). 

The states can undoubtedly, under their police power, make regulations 
which may affect interstate commerce, but the line between such regulations 
and unconstitutional interference is a very thin one. See CoorEy, Const. 
Lim., 7 ed., 856. The right of a state to prohibit the importation of cattle 
from certain districts during specified months has been denied. Railroad Co. 
v. Husen, 95 U. S. 465. But the right to keep out cattle from those same 
districts unless certificates of the state authorities as to their condition are 
produced, there being no inconsistency with federal regulations, has been sup- 
ported. Reid v. Colorado, 187 U.S. 137. A statute very like that in the prin- 
cipal case was said to transcend the state’s police power and to impose an 
unconstitutional burden on interstate commerce because it allowed nothing 
to excuse the railroad for not furnishing the cars except “strikes or other public 
calamity.” Houston & Tex. Cent. R. Co. v. Mayes, 201 U. S. 321. In all these 
cases the state statutes were really amplifications of the broader and more 
general terms of federal statutes covering the same ground. The exact limits 
of lawful legislation on this subject cannot be defined. The test of each statute 
must be its reasonableness. See Houston & Tex. Cent. R. Co. v. Mayes, 201 
U. S. 321, 328. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — REA- 
SONABLE RaTES. — The Interstate Commerce Commission declared that an 
advanced rate on lumber between certain points was unreasonable because . 
the long established lower rate had induced the growth of a large lumber in- 
dustry, the profits of which would be destroyed by the advance. Held, that 
the commission has no power to declare the rate unreasonable on such a ground. 
Southern Pacific Co. and Oregon & California R. Co. v. Interstate Commerce 
Commission, 31 Sup. Ct. Rep. 288. 

The commission left unconsidered the reasonableness of the new rate per 
se, and forbade the advance solely on the ground of injustice to capital in- 
vested upon the faith of the old rate. The commission itself has denied that 
hardship on the shipper is sufficient, alone, to make a rate unreasonable. 
Oregon & Washington Lumber Mfrs. Ass’n v. Union Pacific R. Co., 14 Interst. 
C. Rep. 1, 14. But cf. New Albany Furniture Co. v. M. J. & K. C. R. Co., 13 
Interst. C. Rep. 594. ‘And the federal courts have held that the commission 
has no power to rest the propriety of certain rates upon their effect in equaliz- 
ing the advantages between various manufacturing zones. Chicago, R. I. & 
P. Ry. Co. v. Interstate Commerce Commission, 171 Fed. 680. The Supreme 
Court reversed this case, but its decision was based on the ground that the 
commission had in fact found the advanced rate unreasonable per se, and 
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that no such power as the lower court rightly disapproved had been assumed. 
Interstate Commerce Commission v. Chicago, R. I. & P. Ry. Co., 218 U.S. 88. 
Any other decision in the principal case would leave the railroads powerless 
to raise any rate that had been established long enough to induce the invest- 
ment of capital upon the faith of it. 


Lire Estates — Future INTERESTS IN CHATTELS PERSONAL. — Pictures 
were bequeathed to trustees upon trust to allow them to be used and enjoyed 
by A for life, B in tail male. B mortgaged his interest, A living. Held, that 
B’s interest was a chose in action only; hence the mortgage was not registrable 
under the Bills of Sale Acts. In re Thynne, [1911] 1 Ch. 282. 

This follows a similar previous decision. In re Tritton, 6 Morr. Bankr. Cas. 
250. See 22 Harv. L. Rev. 441. In that case Wills, J., said that the legatee 
for life had the property in the pictures and that the future interest was an 
executory bequest. If this were so, a chattel personal bequeathed to A for 
life would pass to his executor, for A would have the absolute title subject to 
no executory gift over. The only cases on the point are American; all, except 
in Delaware, return the chattel tothe donor. Black v. Ray, 1 Dev. & B. (N. C.) 
334. See 19 Harv. L. REv. 219. Likewise a bequest to A,a bachelor, for 
life, then to A’s eldest son for life, then to A’s second son, would be, as to the 
second son, too remote if his interest were executory. The cases hold it good. 
Evans v. Walker, 3 Ch. D. 211; Seaver v. Fitzgerald, 141 Mass. 401. Finally, 
the earlier English decisions upon bequests of chattels personal to A for life 
and then to B give A the use only and B the property. Vachel v. Vachel, 1 Ch. 
Cas. 129; Hyde v. Parrat, 1 P. Wms. 1. See 2 Bt. Comm. 398. Clearly A has 
only the use and occupation and stands as a bailee for life, while B takes a 
vested interest in the nature of a remainder. See GRAY, RULE AGAINST PER- 
PETUITIES, 2 ed., §§ 71-98, 789-856; 14 Harv. L. REv. 397. The error of 
Wills, J., has been shown to arise from overlooking the fact that the artificial 


presumption that a life estate is longer than a term for years (and that there- 
fore a devise of a term for years to A for life carries the whole term) is not ap- 
plicable to chattels personal, which may be bailed and the use and occupation 
of which may be given for life. There is no presumption that a picture will 
not endure beyond the life of its bailee. See Gray, RULE AGAINST PERPETUI- 
TIES, 2 ed., § 832. 


MINES AND MINERALS — EFFECT ON DISSEISOR’s ADVERSE POSSESSION 
OF SEVERANCE OF MINERAL EsTATE By DissE1sor. — The defendant was dis- 
possessed of land by A, who before the Statute of Limitations had run sold all 
the minerals under said land to the plaintiff by a warranty’deed. The plaintiff 
did not enter, but A continued in possession of the surface of the land beyond 
the statutory period, and then died. The plaintiff entered into actual posses- 
sion of the mineral estate and, upon discovering the defendant’s claim to an 
interest therein, brought a bill in equity to quiet title. Held, that the plaintiff 
is entitled to this relief. Black Warrior Coal Co. v. West, 54 So. 200 (Ala.). 

The conveyance of the coal in a piece of land creates in the purchaser an 
estate in land. Caldwell v. Fulton, 31 Pa. St. 475. By such a conveyance, a 
severance is effected between the mineral estate and the surface. See Cald- 
well v. Copeland, 37 Pa. St. 427, 430. And it has been held that there may be 
a severance even by mining by the owner of the freehold. Delaware & Hudson 
Canal Co. v. Hughes, 183 Pa. St. 66. See 11 Harv. L. Rev. 417. Adverse 
possession of the surface, begun after a severance of the two estates, does not 
affect the title to the estate in the minerals. Plummer v. Hillside Coal & Iron 
Co., 160 Pa. St. 483. In the principal case, the defendant contends that A’s 
deed to the plaintiff worked a severance of the minerals from the surface, so 
that A’s possession of the surface no longer affected the title to the coal, and 
as the plaintiff did not actually enter under the deed, no title to the coal ac- 
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crued by lapse of time. But the court rightly decides that by his deed A does 
not abandon possession of the minerals, rather he continues to assert his right 
therein for his grantee. And a recent Tennessee case reaches the same con- 
clusion. McBurney v. Glenmary Coal & Coke Co., 121 Tenn. 275. 


PATENTS — INFRINGEMENT: RIGHT TO ACCOUNTING OF PROFITS IN 
Equity. — The plaintiff filed a bill for infringement of a patent, averring that 
he had never manufactured or sold the patented article, nor sustained actual 
damage from the use of his invention by others, and praying for an injunction, 
and accounting of profits. By the rules of the court the cause could not be 
heard until a time when the patent would have expired, and hence an injunc- 
tion could not be obtained. The defendant demurred. Held, that the de- 
murrer should be overruled. Tompkins v. International Paper Co., 183 Fed. 
773 (C. C. A., Second Circ.). 

The owner of a patent should be so secured against infringement of his 
right that not only should he not lose but the infringer should not gain by his 
own wrong. See WALKER, PATENTS, 3 ed.,§ 420. Equity furnishes this security 
by compelling the infringer to account for profits. But a bill for a bare account- 
ing of profits will not be sustained in equity; there must be an independent 
ground of equitable jurisdiction, e.g., the right to an injunction. Root v. 
Railway Co., 105 U. S. 189. The remedy at law, however, often fails to afford 
proper protection, for the infringer’s profits may exceed the inventor’s dam- 
ages. Recognizing this, a statute allows the court to impose treble damages. 
U. S. Comp. St., 1901, § 4919. But in the principal case, the damages are 
nominal, and treble damages would not equal profits. It would seem that 
the plaintiff might waive the tort and sue in assumpsit. See Sayles v. Rich- 
mond, Fredericksburg & Potomac R. Co., 4 Ban. & A. (U. S.) 239; Steam Stone 
Cutters Co. v. Sheldons, 15 Fed. 608. But as the right to this action is not 
clearly established, the principal case is to be supported on the ground that 
equitable jurisdiction arises from lack of an adequate remedy at law. See 
Root v. Railway Co., 105 U.S. 189, 216. 


PuBLiIc OFFICERS — RIGHT OF RETIRING City OFFICIAL TO REMOVE INDEX 
INSTALLED BY Him. — A city treasurer, whose duty it was to keep voluminous 
assessment records, installed an improved card index system at his own ex- 
pense. This he was not required by law to do. His successor applied for an 
injunction restraining him from removing the index. Held, that the injunc- 
tion should be granted. Robison v. Fishback, 93 N. E. 666 (Ind.). 

The holding that the index became public property under the circumstances 
and hence could not be removed is clearly right. Herron v. McEnery, 1 McGloin 
(La.) 108. The index seems properly a part of the public records. See Herron 
v. McEnery, supra. But cf. Bishop v. Schneider, 46 Mo. 472. Even if the 
index is not strictly part of the public records, the public interest requires that 
it should not be removed, since it is indispensable in the use of the records. 
Cf. Commissioners of Tippecanoe County v. Mitchell, 131 Ind. 370. Indeed, 
the cases go further than to hold that the property right has vested in the 
public, and deny the retiring official any compensation. He has no contract 
for breach of which he may recover. For compensation as a public officer, he 
is entirely dependent on statutory provision. Rasmusson v. County of Clay, 
41 Minn. 283; Towsley v. Ozaukee County, 60 Wis. 251. Public officers are 
deemed to have accepted their offices cum onere. If the installing of the index 
is incidental to his official duties, he is fully paid by his salary. Gilchrist v. 
City of Wilkes-Barre, 142 Pa. St. 114. If it is not, he must be treated as a volun- 
be not entitled to recover in quasi-contract. Rowe v. County of Kern, 72 

al. 353. 


Quasi-Contracts — Money Pam To Use oF DEFENDANT — RECOVERY 
FOR PERFORMANCE OF DEFENDANT’S CONTRACTUAL Duty. — The defendant 
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contracted to support a relative. On his failure to do so, the plaintiff cared 
for her while she was ill. Held, that he cannot recover from the defendant 
for his services. Matheny v. Chester, 133 S. W. 754 (Ky.). 

The court denied recovery on the ground that the plaintiff was in no way 
affected by the defendant’s contract. But it entirely overlooks the possibility 
of a quasi-contractual right arising from the benefit conferred by the dis- 
charge of the defendant’s obligation. Exall v. Partridge, 8 T. R. 308. To 
establish this it must be shown that the plaintiff did not act officiously. Dun- 
bar v. Williams, 10 Johns. (N. Y.) 249. He must act under some necessity, 
such as to preserve his property or discharge his debt. Johnson v. Royal Mail 
Steam Packet Co., L. R. 3 C. P. 38. Even fulfilling a strong moral duty, such 
as supporting those in need or rendering funeral services, is enough. Gilley v. 
Gilley, 79 Me. 292; Patterson v. Patterson, 59 N. Y. 574. The plaintiff, more- 
over, must expect recompense. See KEENER, QuasI-ContTRACTS, 350. In the 
principal case the illness of the defendant’s relative furnishes, on the authori- 
ties, sufficient necessity. The result of the decision may be right if the evi- 
dence showed that no recompense was expected, but the court’s reasoning seems 
indefensible, since one not a party to the defendant’s contract to support 
may be allowed recovery in quasi-contract. Forsyth v. Ganson, 5 Wend. 
(N. Y.) 558; Rundell v. Bentley, 53 Hun (N. Y.) 272. The decision leads to 
a circuity of action, since the plaintiff may recover from the defendant’s 
relative, who may in turn sue the defendant. 


RESTRAINTS ON ALIENATION—ConpITION AGAINST ALIENATION QUALI- 
FIED AS TO PERSONS. — The testatrix devised property in fee to children and 
grandchildren on condition that if any of them “shall voluntarily or involun- 
tarily alienate or devise the portion set apart for them other than to some de- 
scendant of mine (except for life to the wife or husband of some descendant of 
mine while such descendant may be living) and without the consent of all my 
descendants who shall at the time be capable of conveying real property,” 
then over to the other descendants. Held, that the conditional limitation over 
is void. Manierre v. Welling, 78 Atl. 507 (R. L.). 

It is now well settled that a condition or conditional limitation restraining 
an owner in fee simple from selling his land is bad. Potter v. Couch, 141 U. S. 
296. And the same result follows when the restriction is against alienation 
within a limited time. Mandlebaum v. McDonell, 29 Mich. 78. Where the 
restraint is one qualified as to persons, the authorities are in hopeless confu- 
sion and no settled rule has been evolved. See Gray, RESTRAINTS ON ALIENA- 
TION, 2 ed., §§ 31-45. One test adopted in determining the validity of such 
clauses is “‘whether the condition takes away the whole power of alienation 
substantially.” In re Macleay, L. R. 20 Eq. 186, 189: But its correctness has 
been doubted in a later decision. In re Rosher, 26 Ch. D. 801, 816. It is fre- 
quently said that a condition not to alienate to particular persons is good. 
See Winsor v. Mills, 157 Mass. 362, 364. And this would seem to be correct, 
since the removal of these persons from the number of possible transferees 
effects practically no restraint on alienation. It is submitted as the correct 
rule that any condition against alienation is bad if alienation is restricted to 
particular individuals or a particular class, and hence the court in the main 
case properly held the restraint invalid. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY 
— ReEstrRIcTION ON USE OF LEASEHOLD PREMISES CONTINUING AFTER SUR- 
RENDER. — A had leasehold interests in two neighboring shops, in one of which 
he carried on the trade of a pork butcher, and in the other that of a general 
butcher. A sold his lease and business in the latter to the plaintiff, covenanting 
not to engage in the trade of general butcher within three miles. The defend- 
ant, who had notice of this covenant, decided to buy A’s business; so A sur- 
rendered his lease in the first shop. The defendant took out a new lease of the 











RECENT CASES. 585 


premises and there carried on the business of general butcher, from continu- 
ing which the plaintiff sought to enjoin him. Held, that the defendant be en- 
joined. Wilkes v. Spooner, 27 T. L. R. 157 (Eng., K. B. D., Dec. 16, 1910). 
See NOTES, p. 574. 


RuLE AGAINST PERPETUITIES — Powers — VALIDITY OF PowER WHEN 
AN APPOINTMENT UNDER It oF A TRANSMISSIBLE INTEREST WouLD BE Too 
Remote. — A testator left personalty in trust for A for life, then for A’s hus- 
band for life, and after the decease of A and of any husband with whom she 
might intermarry having any issue of A, for such of A’s issue as A should by 
deed or will appoint, and in default of appointment for A’s children then liv- 
ing. After A’s first husband had died, A made an absolute appointment by 
deed to her children. Held, that this appointment is void for remoteness. Re 
Norton, 103 L. T. Rep. 821 (Eng., Ch. D., Dec. 20, ror10). 

A power of appointment given to a living person will generally be good, 
since it must be exercised in the donee’s lifetime. Yet a power to appoint to 
a class, which may not be ascertained until a period too remote, is bad, for the 
appointment cannot take effect within the required limits. In the principal 
case, however, as the objects of the power are the issue of A, the class is not 
too remote. Yet an appointment of a transmissible interest to any member 
of the class is necessarily bad; for, reading it into the instrument creating 
the power, it is a gift which may not vest until the death of a husband of A 
who was not in being at the testator’s death. Bristow v. Boothby, 2 Sim. & St. 
465. It has therefore been suggested that such a power is void. Gray, RULE 
AGAINST PERPETUITIES, 2 ed., § 476a. It would seem, however, to be cor- 
rectly pointed out in the principal case that the power itself is valid if a lesser 
interest can be appointed which if read into the original instrument would 
not have been too remote. An appointment of life estates to issue of A living 
at the death of the testator would thus be good. But although the class is 
not too remote, the dictum of the court that such an appointment might be 
made to children of A born after the testator’s death seems wrong; for though 
such interests must vest, if at all, during the lives of the appointees, their vest- 
ing might still be too remote from the testator’s death. 


TAXATION — PARTICULAR ForMS OF TAXATION — FEDERAL TAX ON Cor- 
PORATIONS MEASURED BY INComE. —A federal statute imposed on every 
corporation organized in, or doing business in, any state of the United States, 
a special excise tax, with respect to doing business, equivalent to one per 
centum upon its entire net income over and above $5000. Held, that the 
statute is constitutional. Flint v. Stone Tracy Co., U.S. Sup. Ct., March 13, 
tg11. See NOTES, p. 563. 


TAXATION — PARTICULAR Forms OF TAXATION — SUCCESSION TAX WHEN 
PROPERTY PASSES IN DEFAULT OF APPOINTMENT. — A Massachusetts statute 
provides that when a person possessing a power of appointment has failed to 
exercise it, a disposition of property shall be deemed to take place in the same 
manner as if the person becoming entitled to the property had succeeded 
thereto by a will of the donee of the power. Before this statute property had 
been conveyed to trustees to pay the income to A for life and on her death to 
convey to her appointee by will; in default of such will, to A’s heirs at law in 
fee. A died without exercising the power. A’s heirs questioned the constitu- 
tionality of the succession tax. Held, that the tax is constitutional. Minot v. 
Stevens, 93 N. E. 973 (Mass.). 

The case is to be supported on the ground that Massachusetts law per- 
forms a service on A’s death by designating A’s heirs at law, and permitting 
the vesting of the contingent remainder in them as such. The language of the 
opinion, however, is far broader and asserts the validity of the enactment 
where the persons entitled in default of appointment hold vested interests. 
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New York has held such a statute unconstitutional. For a discussion of the 
principles involved, see 19 Harv. L. REv. 121. 


TAXATION — WHERE PROPERTY MAy BE TAXED — BANK DEPOSITS OF 
Non-REsIDENTs. — A statute provided that every interest-bearing deposit 
in a national bank in the state should pay a certain tax. Some of the credits 
were the property of non-residents. Held, that these credits are beyond the 
taxing power of the state. State v. Clement National Bank, 78 Atl. 944 (Vt.). 

It has been frequently held that bank deposits of non-residents are taxable 
where the bank is situated. Some of these decisions are based on the fact that 
money subject to call represents wealth as truly as if kept in specie. Matter 
of Houdayer, 150 N. Y. 37. The same result, however, was reached when 
notice of withdrawal of funds was necessary. Blackstone v: Miller, 188 U. S. 
189. The ground of other decisions is that the debt is incident to a business 
there carried on, and this reasoning is not confined to bank deposits. Blue- 
fields Banana Co. v. Board of Assessors, 49 La. Ann. 43; Metropolitan Life 
Ins. Co. v. New Orleans, 205 U. S. 395. Moreover, the Supreme Court has 
broadly asserted that power over the person of the debtor confers taxing 
power over the debt, not from any theory as to the situs of the debt but be- 
cause that jurisdiction is depended upon to enforce the right. Blackstone v. 
Miller, supra. This doctrine has been applied to demand loans to stockbrokers, 
but is scarcely applicable to deposits only temporarily in the state. Matter of 
Daly, 100 N. Y. App. Div. 373. See Orleans Parish v. New York Life Ins. Co., 
216 U. S. 517, 523. The principal case, though against the present weight of 
authority, follows an old dictum of the United States Supreme Court. See 
State Tax on Foreign-held Bonds, 15 Wall. (U. S.) 300. See also 15 Harv. L. 
REv. 680; 20 Harv. L. REv. 656. 


TAXATION — WHERE PROPERTY MAY BE TAXED — SUCCESSION TAX ON 
ForEIGN PERSONALTY. — A testator left personal property in New York and 
California. The California court administered the California property accord- 
ing to that law, holding that the testator was domiciled there. Later, ad- 
ministration proceedings were instituted in New York when it was determined 
that the testator was domiciled there. Held, that the California personalty is 
subject to a New York inheritance tax. In re Cummings’ Estate, 127 N. Y. 
Supp. 109 (Sup. Ct., App. Div.). See NorEs, p. 573. 


WATERS AND WATERCOURSES — NATURAL WATERCOURSES: RIPARIAN 
Ricuts — Ricut or ACCESS TO WHARF ON TIDAL RIVER. — The defendant’s 
wharf, extending out to deep water in a tidal river, was erected solely on land 
granted to the defendant in fee by the state. The arms of a drawbridge be- 
longing to the plaintiff railroad could not be swung open when any vessel lay 
alongside the defendant’s wharf. The plaintiff sought to enjoin the defendant 
from thus interfering with the opening and closing of the drawbridge. Held, 
that the injunction be denied. Northern Pac. Ry. Co. v. Slade Lumber Co., 
112 Pac. 240 (Wash.). 

In Washington a riparian owner has no right of access to navigable water. 
Eisenbach v. Hatfield, 2 Wash. 236. This is against the weight of authority. 
Lyon v. Fishmongers’ Co., 1 App. Cas. 662; Yates v. Milwaukee, 10 Wall. 
(U. S.).497. But see Stevens v. Paterson & Newark R. Co., 34 N. J. L. 532. 
The reasoning is that, since the state has title to the tide lands, an abutting 
upland owner has no greater rights over those lands than over any other land. 
Bowlby v. Shively, 22 Or. 410. See 1 Woop, NuIsANcEs, 3 ed., § 468. But the 
state has not such an unqualified ownership. See 1 LEwis, EMINENT DoMAIN, 
3 ed.,§ 95. For the fact that another has title to the tide lands does not destroy 
the right of access over them, or even a right of wharfing out. Mobile Trans- 
portation Co. v. City of Mobile, 153 Ala. 409. An abutting owner’s right of access 
to a street owned in fee by the city affords an analogy. Kane v. New York Ele- 
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vated R. Co., 125 N. Y. 164. Access is subject to the public right to make im- 
provements for navigation. Home for Aged Women v. Commonwealth, 202 
Mass. 422. Unless the rule that there is no right of access is limited by the 
principal case, it is hard to see how the wharf-owner under the Washington 
theory is much better off than when he owned only the upland. His land and 
wharf still abut on land to which the state has title. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — APPLICATION TO 
CompuLsory STATEMENTS Out oF Court.— The defendant was indicted 
under a statute providing that an operator of an automobile, who does damage 
to persons or property, must report to a police officer his name, address, and 
license number, and the fact of the injury. The New York Constitution pro- 
vides that no one shall “be compelled in any criminal case to be a witness 
against himself.” Held, that the statute is unconstitutional. People v. Rosen- 
heimer, 44 N. Y. L. J. 1629 (Ct. Gen. Sess., N. Y. County, Jan. 1911). See 
NOTES. p. 570. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — RIGHT oF WIT- 
NESS TO REFUSE ATTENDANCE. — A commissioner was appointed to investi- 
gate charges against a borough president. On investigating the same charges 
the grand jury returned an indictment against the petitioner, who was later 
subpoenaed to appear before the commissioner to testify respecting the same 
matters as those charged in the indictment. Held, that a motion to vacate the 
subpena should be granted. Matter of Phillips, 70 N. Y. Misc. 8 (Sup. Ct.). 

A witness is not ordinarily exempt from being sworn, because incriminat- 
ing questions are likely to be asked him. Eckstein’s Petition, 148 Pa. St. 509. 
But it is useless to make him attend when he may refuse, by reason of his 
privilege, to disclose any of the matters for which he wascalled. It would, 
furthermore, expose him to a needless inference because of his refusal to tes- 
tify from the stand. If, therefore, his examination is to relate solely to matters 
tending to incriminate, an order requiring his appearance will be vacated. 
Matter of Attorney-General, 21 N. Y. Misc. 101. But if the court is to grant 
this order it must be certain that every material question to be asked is within 
the privilege. Skinner v. Steele, 88 Hun (N. Y.) 307. The granting or re- 
fusal of the order should be at the discretion of the court. 


BOOK REVIEWS. 


THE CONSTITUTIONAL LAW OF THE UNITED STATES. By Westel Woodbury 
Willoughby. New York: Baker, Voorhis and Company. 1910. In two 
volumes. pp. Ixxxv, xxx, 1390. 


This work is based upon lectures delivered to graduate students in political 
science at Johns Hopkins University. As it was not prepared for the purely 
technical purposes of lawyers, it adds to the ordinary topics many which have 
heretofore had too scanty treatment, for example, “the maintenance of federal 
authority by habeas corpus to state authorities,” “the federal control of the 
form of state government,” “‘full faith and credit clause,” ‘the comity clause,” 
“compacts between the states and between the United States and the states,” 
“expatriation,” “the legal status of Indians,” “the power of the United States 
to acquire territory,” “the extent of the power of Congress to govern the 
territories,” “military and presidential government of acquired territory,” 
“the distinction between incorporated and unincorporated territories,” “citi- 
zenship in the territories,” “international agreements which do not require 
the approval of the Senate,” “the process of legislation as constitutionally 
determined,” “political questions,” “the suability of states,” “impeachment,” 

















588 HARVARD LAW REVIEW. 


“presidential succession,” “the powers and duties of the President,” “the ap- 
pointment and removal of officers,” “military law,” ‘‘martial law,” “the 
separation of powers,” “conclusiveness of administrative determinations,” 
and “the delegation of legislative power.” The discussion of such compara- 
tively untouched subjects causes the work to supplement in a very useful way 
the earlier books on the same general subject. Yet it should not be inferred 
that there is any neglect to deal with the more common topics, such as “the 
supremacy of the Constitution,” “principles of constitutional construction,” 
“the division of powers between the United States and its member states,” 
“the Fourteenth Amendment,” “federal powers of taxation,” “interstate 
and foreign commerce,” and “the obligation of contracts.” The whole ground 
is covered, in fact; and apparently it is covered with good judgment as to the 
relative space to be assigned to the topics in such a general treatise. The time 
has come when any one wishing minute knowledge as to taxation, interstate 
commerce, and the like, must go to special treatises or to the digests, and in 
recognizing this fact the author has consulted the interests both of lawyers 
and of the students for whose use the work was primarily intended. 





A TREATISE ON THE LAW OF TRUSTS AND TRUSTEES. By Jairus Ware Perry. 
Sixth Edition, by Edwin A. Howes, Jr. In two volumes. Boston: 
Little, Brown and Company. t1g11. pp. clxvii, 1642. 


Of the American treatises on the subject of trusts, that by Perry is un- 
doubtedly the most extensively used by lawyers and the most frequently cited 
by the courts. In the sixth edition, which has just appeared, the editor has 
brought the authorities down to date, citing about twenty-seven hundred new 
cases as well as the recently enacted or revised statutes of England and the 
several states relating to the subject. He has also rewritten the footnotes 
which were inserted in the fifth edition, which appeared a dozen years ago, 
and he has added many new notes. In the sixth as in the fifth edition prac- 
tically no changes have been made in the text. The result is that the foot- 
notes, though sometimes merely amplifying or explaining the text, are often 
contradictory toit. This method of treatment is rather unsatisfactory. Though 
there are parts of Perry’s treatise which are admirable and which might be 
called classic, which perhaps deserve to survive unchanged by the hand of the 
reviser, yet there are also passages which are vague or inaccurate and which 
it would seem might better have been rewritten. 

The footnotes added by the editor of the present edition are for the most 
part clear and convincing and add considerably to the value of the book. 
Particularly good are those dealing with matters relating to deposits in sav- 
ings banks in the name of the depositor as trustee for another (p. 84), and 
on me right of the cestui que trust to follow the trust res into its product 

Pp. 1359). 

Among the other matters treated at some length in the new footnotes are 
the questions of voluntary settlements in trust (p. 110); trusts created by 
precatory words (p. 149); duties owing to the cestui que trust by a depositary 
of trust funds (p. 177); bequests intended to be on trust but as to which no 
trust is declared in the will (p. 246); constructive trusts in cases where a 
deed or devise is procured by fraud or by a promise which is subsequently 
broken (p. 289); purchase of the trust res by the trustee (p. 316); purchase 
of land in his own behalf by one who has orally agreed to purchase for another 
(p. 346); the doctrine of lis pendens (p. 371); non-exclusive powers and illu- 
sory appointments (p. 436); the extent of the estate taken by a trustee 
(p. 532); restraints upon alienation (p. 628); the liability of a trustee to 
the cestui que trust for acts of co-trustees (p. 667), for misuse of trust funds 
(p. 690), and for acts of agents (p. 711); the liability of a trustee to third persons 
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in tort and in contract (p. 700); equitable conversion (p. 717); the power of 
a trustee to use income and principal to pay for repairs (p. 784); the respec- 
tive rights of a beneficiary for life and of the remainderman as to stock and cash 
dividends (pp. 874, 882, 885) and as to bonds (p. 896), and where the testator 
has expressly or impliedly directed a conversion of the trust estate (p. goo) 
and where repairs or improvements are made (p. 911); charitable uses (pp. 
1155, 1170, 1203) and the doctrine of cy prés (pp. 1186, 1197); the duties of a 
purchaser from a trustee (p. 1312); the rights of creditors of a trustee (p. 1337); 
the doctrine of laches (p. 1418); and the circumstances under which the cestus 
que trust should be a party to suits involving the trust res (p. 1430). 

Some matters are not so fully or adequately treated, such as the question 
as to when the cestui que trust has direct rights against third parties and when 
he has to work out his rights through his trustee, a matter vital to the proper 
determination of the question as to when the cestui que trust is barred by the 
trustee’s laches, and of the question of joinder of parties. So too the discus- 
sion of the rights of a bond fide assignee for value of a non-negotiable chose in 
action might profitably have been more extensive than that contained in the 
footnote on page 1370. But the most important omissions have been ade- 
quately supplied by the editor. The many cross-references inserted in this 
edition and the revised index make the matter contained in the book much more 
readily accessible than formerly. It may be added that there are many refer- 
ences in the footnotes to the pages of this REVIEW. A. W. S. 





Tue Laws oF ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. London: Butterworth and Company; Philadelphia: 
Cromarty Law Book Company. 


Vol. XIII. Equity to Evidence. ro1o. pp. ccxxii, 632, 107. 

Vol. XIV. Execution to Fisheries. 1910. pp. cxcvi, 642, 77. 

Supplement to Vols. 1-12. 1910. pp. xl, 197. 

These volumes sustain the excellence of their predecessors, and in some 
respects are the most interesting of all for American lawyers. The supplement 
is well done, and is a most useful piece of work. It makes one envious of the 
English lawyer, of whose case law a considerable portion for three years is 
contained in so small a compass. 

The importance of the articles in Vol. XIII is indicated by the great num- 
ber of cases cited in it, as compared with those cited in other volumes. The 
important articles are Equity (175 pages), Estate and other Death Duties 
(153 pages), Estoppel (94 pages), and Evidence (216 pages). All these articles 
show clear analysis of the subject and an adequate though concise presenta- 
tion of it. Three great heads of equity, Injunction, Specific Performance, and 
Trusts, are to be separately treated. The present article gives the general 
principles of equity jurisdiction, equitable interests, equitable doctrines, 
equitable relief against forfeitures and breaches of fiduciary obligations, and 
equitable defenses. The article on Estate Duties is timely, in view of the 
vast recent extension of our inheritance taxes. The articles on Estoppel and 
Evidence deal with subjects of the greatest practical value. 

Volume XIV contains articles on Execution (129 pages), Executors and 
Administrators (217 pages), Explosives (47 pages), Extradition (27 pages), 
Factories and Shops (103 pages), Family Arrangements (14 pages), Ferries 
(10 pages), and Fisheries (72 pages). This is a more miscellaneous volume, 
and largely devoted to articles of exclusively English interest; but the prin- 
cipal article, that on Executors, is an admirable treatise on a subject of general 
law, and will be of great use to the American lawyer, for whom the present 
books on probate law and practice still leave something to be desired on points 
of history and general principle. J. H. B. 
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THE FEDERAL PENAL Cope. Annotated by George F. Tucker and Charles W. 
Blood. Boston: Little, Brown and Company. 1910. 8vo. pp. lvii, 507. 


The first fruit of the general revision of the federal statutes which has 
been in progress by Congressional committees during the last few years was the 
Criminal Code which was passed on March 4th, 1909, and went into effect on 
January 1st, 1910. By this code Congress attempted to embody in one act 
all federal penal provisions except such as are not properly separable from 
the general body of the law to which they are merely ancillary, e. g. the penal 
provisions of the National Banking Act, Customs Laws, etc. 

The new Criminal Code is built very largely on the pre-existing Revised 
Statutes, making only such changes and additions as experience in the ad- 
ministration of the criminal law called for. A retrogressive step was taken by 
incorporating into the federal law the embarrassing classification of crimes into 
misdemeanors and felonies (§ 335). The construction of the different sections 
of the Criminal Code can intelligently be made, therefore, only in the light of 
the interpretations worked out under the parent provisions. 

The present volume is another attempted convenience for the practitioner 
in its effort to give the predecessor provisions of the respective sections and to 
bring together the various cases which have passed on those provisions. In 
addition the authors, in an appendix, set forth other statutes having penal 
provisions which were brought together by the Congressional revisers, so that 
niga the whole body of the criminal statute law is contained in this 
volume. 

Three requirements are essential to the widest usefulness of a work of this 
character: (a) facility of reference, (b) accuracy, (c) thoroughness in the 
citation of cases. The book falls short in at least two of these requirements. 
The weight of decisions under the prior form of the law is entirely dependent 
upon changes made in such law by the revision. Easy comparison between 
the old and the amended law should therefore be available. This considera- 
tion seems to have been quite overlooked by the annotators. Throughout the 
book sections of the new Criminal Code are stated to have been the same as 
some prior section of the Revised Statute, except “with slight changes” or 
“with considerable changes,” or a section is said to be founded on some prior 
law but “greatly enlarged,” without indicating the changes or additions. We 
hope that in a second edition of their work the authors will graphically indi- 
cate in the body of the statute itself the amendments which the new code 
makes, by the customary method of italicizing new matter and bracketing 
omitted portions of the old law. 

We also regret to have noted a lack of complete citation of authorities in 
many instances. A number of cases pertinent under the different sections are 
not referred to at all, and as to others the subsequent appellate history of the 
case is omitted. We particularly call attention to the fact that the authors, 
in common with most text-writers, fail to indicate the denials of application 
for certiorari by the Supreme Court. Such denials have considerable weight 
as indicating that the Supreme Court has left the construction of the Circuit 
Courts of Appeal undisturbed. (See, for instance, Wechsler v. United States, 
158 Fed. 579, 580, and United States v. Morse, 161 Fed. 429, 436.) 

On the other hand it is a pleasure to find that cases are accurately cited 
and the rulings adequately indicated. In spite of the limitations pointed out 
the book is extremely useful to the increasing number of criminal practitioners 
in the federal courts. 

The book is exceedingly well gotten up. The publishers deserve especial 
thanks for the clearness and size of the type. F. F. 








